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Washington, D C 20573

Attn Office of the Secretary
Attn Karen V Gregory

Re Igor Ovchinnikov, et al, v Michael Hitrinov a/k/a Michael Khitrinov, et al
FMC Docket 15-11

Kairat Nurgazinov, v Michael Hitrinov a/k/a Michael Khitrinov, et al
FMC Informal Docket 1953(I)

Dear Ms Gregory

~

I represent the Complainants in the above referenced matters.

Attached, please find an original and five copies Complainants’ Response to Respondents’
Motion for Judgment on the Pleadings and Appendix Respondents have been additionally served
herein via First Class Mail

We thank the Commuission for its continued courtesy and consideration

Respectfully Submitted,

HL Sl

Marcus A Nussbaum, Esq

P O Box 245599

Brooklyn, NY 11224

Tel 888-426-4370

Fax 347-572-0439

Attorney for Complainants
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MICHAEL KHITRINOV,
EMPIRE UNITED LINES CO., INC., and CARCONT, LTD.

INFORMAL DOCKET NO . 1953(1)

KAIRAT NURGAZINOYV,

MICHAEL HITRINOYV a/k/a
MICHAEL KHITRINOYV,
EMPIRE UNITED LINES CO., INC., and CARCONT, LTD.

COMPLAINANTS’ RESPONSE TO RESPONDENTS' MOTION FOR JUDGMENT ON
THE PLEADINGS

Pursuant to Rules 69 and 70 of the Federal Maritime Commuission’s Rules of Practice and
Procedure 46 C.F.R. 502 ef seq , Complainants, by their Counsel, Marcus A. Nussbaum, Esq
respectfully submut this brief in Response to Respondents' Motion for Judgment on the Pleadings.

LEGAL BASIS FOR THIS RESPONSE

As set forth below, Respondents’ instant motion must be denied in that the Respondents
have abjectly failed to demonstrate prima facie entitlement to Judgment on the Pleadings.

NATURE OF CLAIM

This action arises out of Respondents’ numerous violations of the Shipping Act of 1984,

46 US C §40101 et seq, 1n that after Respondents had shipped certain automobiles owned by



i

Complainants from the United States to Kotka, Finland, where they were to have been released to
Complamnants as purchasers, said automobiles were instead converted, sold, and unlawfully
released by Respondents to third parties at a location owned by or within Respondents’ control.
Additionally, Respondents unlawfully exercised maritime liens against Complamants’

automobiles.

STATEMENT OF FACTS

Complainants respectfully rely upon the findings of fact made by the Commuission 1n 1ts
Notice of Default and Order to Show Cause of March 30, 2016 For purposes of brevity, said
findings of fact are incorporated by reference hereto and made a part hereof, as if fully set forth
herein, and together with the factual allegations set forth in Complamnants’ instant Complaint, must
be taken as true by the Presiding Officer for the purpose of deciding Respondents’ instant motion.

See, LaChapelle v. Berkshire Life Ins. Co., 142 F.3d 507, 508 (1st Cir 1998)

NATURE OF RESPONDENTS’ RELIEF REQUESTED

Respondents have asked the Presiding Officer to dismiss Complainants’ instant Complamnt
by reason of the following (1) an alleged lack of subject matter jurisdiction over the Complaint
herein, (2) an alleged lack of standing to seek reparations resulting from Respondents’ violations
of the Shipping Act of 1984, 46 U S C §40101, er. seq (the “Shipping Act”), and (3) an alleged
failure of the separately interposed and now consohidated Complaints at bar to state a claim upon
which relief may be granted.

ARGUMENT

The Complainants Have Standing to Bring on Their Instant Claims

Respondents’ myopic analysis of cases regarding who may assert claims for violations of

the Shipping Act wholly 1gnores a crucial fact, to wit. that the Complainants herein, although not

identified as shippers of record on various shipping documents proffered by Respondents, were




directly injured as a result of the Respondents’ violations of the Shipping Act In the first instance,

1t 15 not the standing of Complainants to file complaints that raises serious questions herein. Rather
1t 1s the subject matter of the activity complaned of, that raises questions, namely, whether
Respondents’ conduct falls within the purview of the sections of the 1984 Act alleged to have been

violated. See, Sea-Land Dominicana, S.A. And Sea-Land of Puerto Rico, Inc. v. Sea-Land Service,

Inc., 1992 W1231208, 26 S.R.R 578 (FMC 1992)

Section 11(a) of the 1984 Act, 46 U S C app § 1710, provides that “any” person may file
a complaint to allege a violation of the Act and may seek reparation for any mjury caused as a
result of that violation A contractual relationship between the parties is not required to support

a complaint under section 11(a) of the 1984 Act. For the purpose of standing, it is sufficient for

complainant to allege injury and charge the respondent with its cause See, Cargill, Inc. v.

Waterman Steamship Corp., 21 S.R.R. 287, 300 (1981) (emphasis added), (supplier to shipper has

standing to file complaint under section 22 of the 1916 Act even 1f not alleging njury to itself),

see also, Chilean Nitrate Sales Corp. v. Port Of San Diego, San Diego Unified Port District, 1988

WL 340644, FMC No 1582(I), (By the Commission April 29, 1988) (Order of Remand), Streak

Products, Inc. v. UTI, Umnited States, Inc., 2013 WL 9808687, FMC No 13-04 (ALJ October 23,

2013) (Order Denying Respondent's Motion to Dismuiss)

The Commuission Has Subject Matter Jurisdiction over the Complaint

The Presiding Officer Has Twice Ruled That Subject Matter Jurisdiction Exists
To the extent that Respondents argue that this dispute 1s outside of the subject matter
jurisdiction of the Commuission, 1n the first instance, the question of whether or not the Commission

has jurisdiction over this matter has already been answered twice, 1n the affirmative First, in the

Presiding Officer’s Order Denymng Respondents' Motion for Stay, dated April 27, 2016 (See




Appendix “A”), and second, by the Presiding Officer during the telephonic conference and ensuing
ruling on May 3, 2016

Despite the Presiding Officer having twice found that subject matter jurisdiction exists
herein, Respondents flagrantly disregard the Presiding Officer’s Orders by interposing arguments
on the 1ssue of subject matter jurisdiction which are twofold. (1) that Respondents were not acting
as an NVOCC with respect to the shipments at 1ssue, and (2) that there 1s no shipper-carrier
relationship between Complainants and Respondents. As set forth in detail below, these arguments
fail both on the facts and on the law

Standard of Review

It 1s well settled that the Federal Rules of Civil Procedure will be followed 1n instances that
are not covered by the Commussion's Rules, to the extent that application of the Federal Rules 1s

consistent with sound administrative practice See, 46 C.F.R. § 502.12 See, Edaf Antilles, Inc. v.

Crowley Caribbean Logistics LLC, 33 SRR 710, 716 (ALJ, Admin Final 2014), (“As the

Commussion's Rules do not address motions to dismuss for lack of subject matter jurisdiction or
failure to state a claim, Federal Rules 12(b)(1) and 12(b)(6) apply 1n this case)

The Commussion Has Subject Matter Jurisdiction Over Complainants’ Instant Claims In That
Respondents Are Regulated Entiies By the Commussion and The Complaints Allege Violations
of the Shipping Act

The Shipping Act of 1984

Complainants filed their Complaint pursuant to § 41301 of the Shipping Act, which
provides that “A person may file with the Federal Mantime Commission a sworn complaint
alleging a violation of this part, except section 41307(b)(1) If the complaint is filed within 3 years
after the claim accrues, the complainant may seek reparations for an injury to the complainant
caused by the violation.” The Complaint alleges that Empire United Lines Co Inc is in the

business of providing services as an ocean transportation mntermediary, and operates as a non-



vessel operating common carrier (“NVOCC”), licensed by the Federal Maritime Commuission as
such under license number 012052

Ocean Transportation Intermediary (OTI)

The Act defines and regulates a number of different types of entities that are involved 1n
the 1nternational shipment of cargo by water, including two kinds of ocean transportation
intermediaries “The term ‘ocean transportation intermediary’ means an ocean freight forwarder
or a non-vessel-operating common carrier ” 46 US C § 40102(19) “The term ‘non-vessel-
operating common carrier’ means a common carrier that -- (A) does not operate the vessels by
which the ocean transportation 1s provided, and (B) 1s a shipper 1n 1ts relationship with an ocean
common carrier > 46 U S C § 40102(16) To be an NVOCC on a shipment, the intermediary must
meet the Act's definition of “common carrier ”

Common Carrier

The term “common carrier” -- (A) means a person that -- (i) holds 1tself out to the general
public to provide transportation by water of passengers or cargo between the United States and a
foreign country for compensation, (i1) assumes responsibility for the transportation from the port
or point of receipt to the port or pomnt of destination, and (in) uses, for all or part of that
transportation, a vessel operating on the high seas or the Great Lakes between a port 1n the United
Slates and a port 1n a foreign country 46 U S C § 40102(6)

As summarized by the District of Columbia Circuit:

“Both OFFs [ocean freight forwarders] and NVOCCs are intermediaries between (i)

shippers, who seek to export cargo, and (i1) ocean carriers, who physically cany the cargo

on their vessels An Ocean Freight Forwarder 1s “a person that. dispatches shipments from
the Unuted States via a common carrier and books or otherwise arranges space for those
shipments on behalf of shippers,” and “processes the documentation or performs related
activities incident to those shipments.” In practice, that typically means that the OFF “
“secures cargo space with a shipping line (books the cargo), coordinates the movement of

cargo to shipside, arranges for the payment of ocean freight charges,” and provides other
“accessorial services such as arranging insurance, trucking, and warehousing.” OFFs



recerve compensation from both the shipper and the carrier ” See, Landstar Express
America, Inc. v. FMC, 569 F 3d 493, 494-495 (D C Cir 2009)

To prove a violation of Section 41104(10) of the Shipping Act of 1984, first, a complainant
must establish that the respondent 1s a common carrier within the meaning of the Act. Second, a
complainant must establish that the common carrier unreasonably refused to deal or negotiate with
the complamant. “This requires a two-part inquiry whether [the common carrier] refused to deal

or negotiate, and, 1f so, whether 1ts refusal was unreasonable.” See, Global Link Logistcs, Inc. v.

Hapag-Lloyd Ag, 2014 WL 5316345, FMC No 13-07 (ALJ Apnl 17, 2014) (Initial Decision

Granting Respondent's Motion to Dismiss)

It 1s respectfully submutted that the facts as pleaded in the Complaint, speak for themselves
on this issue It 1s undisputed that Respondents EUl and Hitrinov are “a common carrier” As set
forth 1n detail in the Complaint, the Complainants contacted Respondents to obtain release of the
vehicles. Subsequent thereto, the Respondents not only refused to release the vehicles, but stated
that the vehicles would not be released due to an alleged loan to Mr Kapustin, completely
unrelated to the ocean freight for these vehicles After Complammants’ multiple requests and
attempts to obtain release of the vehicles, the Respondents then converted the subject automobiles
and sold them to third parties.

Complainants were the Owners of the Cargo Shipped by Respondents

Respondents continue to make failed claims that Complainants were not the owners of the
cargo being transported, to wit: the subject automobiles Respondents’ claims are, however,
grossly belied by unassailable documentary evidence, in the form of 1nvoices executed by G-Auto
Sales Inc., the sellers of the subject vehicles (Annexed hereto as Appendix “B”), as well as the
records of wire transfers executed by Complainants reflecting payment for the subject vehicles
(Annexed hereto as Appendix “C”) Further, Respondents’ apparent disavowal of knowledge or

information concerning the purchase of the subject vehicles by Complainants from G-Auto Sales



Inc (“G-Auto”) 1s palpably wrrelevant 1n that there exists no reason as to why Respondents, who

were consigned to have acted merely as the shipper of said automobiles would have such
information 1n the first instance

Respondents have falsely, fraudulently, and disingenuously claimed the existence of an
alleged ‘joint venture’ between EUL and Mr Hitrinov, and a specious entity euphemustically
referred to by Respondents as the “Global Auto Enterprise” In so doing, Respondents have sought
to conflate what were and are completely separate entities 1nto a single alleged “conglomerate”
despite the abject absence of a single document, communication, or any item of proof whatsoever
as to the existence of said alleged ‘joint venture’ Such attempted conflation, however, flies directly
1n the face of the facts that (1) the seller of the subject automobiles 1s plainly indicated on the
aforementioned nvoices as “G-Auto Sales Inc ” and not some spurious alter ego manufactured by
Respondents 1n a desperate attempt to succeed on therr istant failed motion, (2) the
aforementioned wire transfers were 1dentically made out to “G-Auto Sales Inc ”, thus further
effectively eviscerating any false and fallacious claims as to either who the seller of the
automobiles was, or the purchaser/owner

Neither 1s Respondents’ false claim of ownership of the subject automobiles buttressed by
reference to a loan allegedly made by Mr Hitrinov to a wholly separate entity, to wit. Global Auto
USA, Inc Indeed, even assuming, arguendo, that the so-called conglomerate purchased the subject
vehicles, the latter fails to obviate the proof that Complainants were the ultimate purchaser of the
subject automobiles and owner of same prior to their being shipped.

Respondents’ fraudulent claims have further been exposed through Respondents having

been ‘hoisted by their own petard’ through the very documents filed by Respondents with the U S

Census Bureau.




Specifically, and pursuant to Export Administration Regulations, a shipper of cargo 1s
required by law to file a Shipper’s Export Declaration indicating, inter alia, the “U S Principal
Party 1n Interest” (“USPPI”) to wit. The person or legal entity in the United States that receives
the primary benefit, monetary or otherwise, from the export transaction. As to the subject
automobiles, the USPPI was none other than Global Auto USA, Inc (See Appendix “D”") To the
extent that Respondents fraudulently maintain the existence of the aforementioned ‘conglomerate’
and 1n that Mr Hitrinov has, i a sworn affidavit submitted 1n alleged support of Respondents’
motion, averred that he maintained a “ 60 percent interest each and every investment vehicle ”
succinctly stated, were this 1n fact true, as the majority owner of the subject vehicles Mr Hitrinov
would have had to have either his name, or that of his company, EUL listed as the USPPI on the
Shipper’s Export Declarations. Consequently, Mr Hitrinov either violated the Export
Administration Regulations by listing Global Auto USA, Inc as the USPPI nstead of himself as

holding a majority interest 1n the subject automobiles, or has perjured himself in his affidavit.

Respondents Were Acting As NVOCC with Respect to the Shipments at Issue

Standard of Review
“In answering the question of whether an entity 1s operating as an NVOCC, the
Commussion first determines whether the entity was ‘holding 1tself out to the general public to

provide transportation by water ” See, Worldwide Relocations, Inc. -- Possible Violations (FMC),

32 S.R.R. at 503, FMC No 06-01 (By the Commuission March 15, 2012) (Order Approving Initial
Decision 1n Part, Reversing i Part, and Modifying in Part) EUL 1s licensed by the Commission
as an NVOCC As a licensed NVOCC, EUL holds 1tself out as a common carrier Second, the
Comnussion determines whether the entity assumed responsibility for transportation of the
shipment by water on the high seas or the Great Lakes for all or a portion of the cargo movement.

Id. at 505 The Complaint alleges that “At all times mentioned herein, G-Auto/Effect contracted



with respondents Hitrinov and EUL to secure shipping and warehouse services related to vehicles
sold by G Auto/Effect and destined for Kotka, Finland, with the consignee on each shipping bill
of lading designated as Defendant CarCont. (Complaint §“36”) “NVOCC services include ‘1ssuing

bills of lading or equivalent documents * 46 C.F.R. § 515.2[(k)](4) ” Worldwide Relocations, Inc.

-- Possible Violations, (FMC), 32 S.R.R. at 505 It 1s additionally undisputed that the shipments

were carried on the high seas. When evidence establishes that an entity held 1tself out as a common
carrier and the shipment at 1ssue was transported on the high seas, there 1s a presumption that the

entity operated as an NVOCC on that shipment. Id. at 503-506 See, also, EuroUSA Shipping, Inc.,

Tober Group, Inc., and Container Innovations, Inc. -- Possible Violations of Section 10 of the

Shipping Act of 1984 and the Commission's Regulations at 46 C.F.R. § 515.27, 32 S.R.R. 1906,

1912-1914 (FMC 2013), Anderson International Transport and Owen Anderson -- Possible

Violations of Sections 8(a) and 19 of the Shipping Act of 1984, 32 SR.R. 1678, 1684-1686 (FMC

2013)
A person or entity operates as an NVOCC “  when 1t ‘holds itself out to the general public

to provide transportation’ and ‘assumes responsibility for the transportation.” See, Landstar, supra,

at 497 (emphasis added) There 1s a well-established methodology for determining whether an
entity 1s operating as an NVOCC To determine if an entity 1s a common carrier, 1t “1s important
to consider all the factors present in each case and to determine their combined effect.” See,

Activities, Tariff Filing Practices and Carrier Status of Contamner-ships Inc., 9 F.M.C 56 at 65

(FMC 1965) The Commuission has indicated that it will “look beyond documentary labels ” Id. at
66 For example, “it 1s the status of the carrier, common or otherwise, that dictates the ngredients
of shipping documents, 1t 1s not the documentation that determines carrier status.” Id. at 66 To
determine whether an entity meets this standard, 1t 1s necessary to examine the entity's conduct on

that shipment. Bonding of Non-Vessel-Operating Common Carriers, 25 S.R.R. (1679) at 1684



(FMC 1991), see also Low Cost Shipping, Inc., 27 S.R.R. 686, 687 (FMC 1996), (entity found to

be operating as an NVOCC on some shipments and as an Ocean Freight Forwarder on other
shipments) This is a fact intensive nquiry Resolution of that factual question requires an
examiation of an entity's conduct on a particular shipment to determine whether 1t operated as

erther an NVOCC or an Ocean Freight Forwarder on that shipment. See, Worldwide Relocations,

Inc. -- Possible Violations of Sections 8, 10, and 19 of the Shipping Act of 1984 as Well as the

Commussion's Regulations at 46 C.F.R. 515.13, 515.21, and 520.3.32, SR.R. 495, 503 (FMC

2012), (quoting Worldwide Relocations, Inc. -- Possible Violations, 31 S.R.R. 1471, 1519 (ALJ

2010))
The Documents Produced By Respondents Further Establish That They Had Acted
As An NVOCC As Well As A Freight Forwarder With Respect To Complainants’
Shipments
On this 1ssue the Presiding Officer 1s respectfully referred to the shipping documents
produced herein by the Respondents pursuant to the Presiding Officer’s Orders of Apnil 27, 2016,
and specifically to the Electronic Export Information (“EEI”) printouts (entitled “AESDirect
Shipment Record”) (See Appendix “D”) and the Ocean Liner Bills of lading from the
Mediterrariean Shipping Company S.A. (“MSC”) (See Appendix “E”) Setting aside for a moment
the 1ssue that Respondent EUL 1s not a licensed freight forwarder, the AESDirect Shipment
Records for the shipments at 1ssue 1dentify EUL and Michael Hitrinov to be the freight forwarder
for these transactions (and 1t follows that EUL and Hitrinov prepared and filed the EEI with the
US Census Bureau) Additionally, these printouts identify Global Auto Inc to be the US
Principal Party mn Interest (“USPPI”) for these transactions, and CarCont Ltd to be the ultimate
consignee
“[An NVOCC], meanwhile, 1s “a common carrier that does not operate the
vessels by which the ocean transportation 1s provided” and “is a shipper 1n 1ts

relationship with [a vessel-operating] common carrier ” Although NVOCCs
usually do not own or operate vessels to actually carry the cargo, they lease facilities
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and services from other firms -- making them the “common carrier[s]” responsible
for transportation of the cargo from origin to destination. Most NVOCCs
consolidate small parcels from multiple shippers bound for the same destination
and arrange for them to be shipped as a single, large, sealed container under one
bill of lading Upon arrival, NVOCCs arrange for the container to be broken down
and for each parcel to be distributed to each customer Thus, unlike an OFF, the
NVOCC 1ssues 1ts own bill of lading to each shipper, and the vessel-operating
common carrier issues a bill of lading to each NVOCC Unlike OFFs, NVOCCs
recelve compensation only from the shipper ”

Landstar Express America, Inc. v. FMC, 569 F 3d 493, 494-495 (D C Cir 2009)

Other Documents on the Federal Court Docket Prove that Respondents Acted as an
NVOCC and not as Owner of the Goods Shipped

Standard of Review
It 1s well settled that within the context of the instant Motion for Judgment on the Pleadings,
the Presiding Officer make take judicial notice of Orders on the Commussion’s docket, as well as

those on the Federal Court’s Docket. See, Rothman v. Gregor, 220 F 3d 81, 92 (2d Cir 2000),

(taking judicial notice of another complaint “as a public record”) See, also, Rothstein v. Balboa

Ins. Co.,No 14-1112,2014 WL 4179879, (2d Cir 2014) Additionally, the Court may take judicial

notice of matters of public record, such as prior Court proceedings. See, e.g., Covad Commc'ns.

Co. v. Bell Atl. Corp., 407 F 3d 1220, 1222 (D C Cir 2005), (permitting judicial notice of facts

in public records of other proceedings), Valore v. Islamic Republic of Iran, Nos. 03—cv—1959, 06—
cv—=516, 06—cv-750 & 08—cv—1273, 2010 WL 1244552, (D.D C 2010), (taking judicial notice of
related proceedings and records 1n cases before the same court)

As part of the shipment of the subject automobiles, EUL entered into a ‘Service Contract’
with the Mediterranean Shipping Company, S.A. (“MSC”), wherein EUL certified its status as
NVOCC, and not the owner of the subject automobiles. (See Appendix “F”)

In a matter now pending 1n the U S Dastrict Court for the Eastern District of New York
(EDNY) also relating to the subject automobiles herein, the Honorable Judge Sandra L. Townes

found that there was a “substantial question” regarding whether EUL was authorized to sell the

11



subject automobiles 1n that EUL was unable to produce a written agreement documenting 1ts rights
1n the subject automobiles, and 1n that the aforementioned Mr Kapustin as shipper of the vehicles
to the owners who had purchased them also claimed that the vehicles had been 1llegally sold. (See
Appendix “G”)

Respondents’ Violations of the Shipping Act

In the first instance, the well pleaded allegations in the Complaint establish that the
Respondents were acting as an NVOCC with respect to the shipments. EUL handled the shipments
acting under the authority of 1ts license as an OTI regulated by the Commuission. EUL having,
among other things, unlawfully exercised a lien over Complainants’ shipments for monies
allegedly due and owing to Respondents by Mr Kapustin and company, unrelated to the ocean
freight mcurred for those shipments, violated the Shipping Act, which provides 1n relevant part
that an OTI “may not fail to establish, observe and enforce just and reasonable regulations and
practices relating to or connected with receiving, handling, storing, or delivering property > 46
USC §41102(c) As explained below Respondents’ unlawful refusal to release the cargo and
subsequent conversion and sale thereof constitutes the exact type of activity prohibited by the Act.

Pursuant to section 41102(c) a “common carrier, marine terminal operator, or ocean
transportation intermediary may not fail to establish, observe, and enforce just and reasonable
regulations and practices relating to or connected with receiving, handling, storing, or delivering
property 746 U S C § 41102(c) Additionally, 1t 1s well settled that a maritime lien secures money
lawfully owed for the carriage of that particular shipment. The lien only secures payment for the

shipment of the cargo subject to that lien See, Petra Pet, Inc. (a/k/a Petrapport) v. Panda Logistics

Limited, Panda Logistics Co., Ltd. (f’k/a Panda Intl Transportation Co., Ltd.). and RDM

Solutions, Inc., 2012 WL 11914703, FMC No 11-14 (ALJ August 14, 2012) (Imitial Decision)

(emphasis added)
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Additional cases address situations where NVOCCs hold cargo hostage while demanding

additional payments from an innocent cargo owner In Bernard & Weldcraft Welding Equipment.

v. Supertrans Int'l, Inc., 29 S.R.R. 1348, 1353-54 (ALJ 2003) (notice of finality Feb 12, 2003)

(emphasis added), respondent NVOCC refused to allow the goods to be released without payment
by third-party buyer “Jenkar”, who owed respondent Supertrans Int'l, Inc (“Supertrans”) money
and who had previously performed services for buyer-consignee Lincoln Machinery Pte, Ltd.
(“Lincoln”), the purchaser of complamnant's goods It is clear from Commission precedent that
when respondent therein Supertrans refused to release the cargo 1t had contracted to carry for
complainant Bernard & Weldcraft Welding Equipment (“B&W”) and Lincoln despate its lack of a
valid legal excuse, 1t mterfered with the contractual rights of the buyer and seller, Lincoln and
B&W, and failed to observe just and reasonable practices relating to the handling and delivery of
the subject shipment. Whatever grievance Supertrans had with the third party, Jenkar, which arose
out of totally unrelated shipments 1n the past, did not give Supertrans any just reason whatsoever,
mn effect, to hold the cargo hostage 1n the hopes of inducing the innocent buyer and seller to put
pressure on Jenkar to pay the alleged debt owed by Jenkar to Supertrans

It 1s respectfully submutted that the same exact principle as set forth in Bernard, supra,

applies to the case at bar, 1n that Respondents violated the Shipping Act by holding Complainants’
cargo hostage (and then selling it) based upon demands for “money which the innocent cargo

owner had no legal obligation to pay ” See, Petra Pet. Inc., supra.

Additionally, and i that paragraph “14” of Respondents’ asserted facts explain that “it is
hardly surprising that CarCont would refuse to release the vehicles to total strangers lacking any
documentation authorizing them to collect the cargo”, it 1s notable that this 1s exactly what
Respondents ultimately did when they released the cargo (albeit in exchange for monies paid by

the individuals to whom Respondents ultimately sold the cars to), again n violation of section
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41102(c), without any documentation authorizing these third-party buyers to collect the cargo See,

Bimsha International v. Chief Cargo Services, Inc., 32 S.R.R 353 (Init. Dec 2011), affirmed, 32

S.R.R 1861 (FMC 2013) Indeed, Respondents have not produced a single document to date
supporting their allegation of having lawfully released these vehicles

In sum, by virtue of the EEI filed by Respondents with the Umted States Government, as
well as the service contract which Respondents had with MSC at the time of the shipments having
been made, the Respondents were undoubtedly acting as an NVOCC with respect to those
shipments As an aside, and to the extent that Respondents have additionally acted as an unlicensed
freight forwarder i violation of the Shipping Act as alleged in the Complamnt and as now
demonstrated by* (1) the AESDirect Shipment Records produced by Respondents, and (2)
Respondents® own admuission as set forth in paragraphs “5” through “10” of the facts set forth in

Respondents Memorandum 1n Support, the Presiding Officer 1s reminded that this 1s not the first

time that Respondents have engaged in such unlawful activity See, Empire United Lines Co., Inc.

- Possible Violations of Sections 10(a)(1) and 10(b)(1) of the Shipping Act of 1984, and Section

10(b)(2)(A) of the Shipping Act of 1984 as amended by the Ocean Shipping Reform Act of 1998,

as well as the Commussion’s Regulations at 46 CFR 515.31(e) as amended, (FMC Docket No 02-

11), (Empire knowingly and willfully provided false information by listing a freight forwarder on
numerous bills of lading for Empire’s shipments thereby allowing the freight forwarder to collect
unwarranted compensation from several ocean common carriers)

Accepting the allegations in the Complaint as true, EUL operated as an NVOCC within the
meaning of the Act by holding out to the public as a common carrier and assuming responsibility
for transportation by water of Complainants’ shipment between the point of receipt in Elizabeth

New Jersey, and the point of delivery in Kotka, Finland.
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The Ocean Liner Bills of Lading and Shippers Export Declarations

The ocean liner bills of lading from MSC 1dentify EUL to be the shipper and CarCont Ltd.
to be consignee. All of the ocean liner bills of lading also make reference to the same service
contract number, to wit: 12-535WW As explained below, all of the foregoing mformation 1s
significant 1n that it establishes that contrary to Respondents’ fiction of having a joint venture with
Mr Kapustin and company, Respondents were 1 fact acting as an NVOCC with respect to the
shipments at 1ssue

With further regard to the ocean liner bills of lading, the Presiding Officer 1s respectfully
referred to the Declaration of Nanik Kirpalani of MSC with attached MSC Service Contract No
12-535WW, pursuant to which Respondents exported the automobiles via MSC These documents
are public record, having been taken from the litigation referred to by Respondents in their motion
and involving Mr Kapustin and his companies. Notably, paragraph “6” of the Service Contract
contains a “Certification of Shipper Status” pursuant to which the Respondents have certified their
status as “NVOCC” with respect to shipments shipped by Respondents via MSC This further begs
the question as to why Respondents would not have certified their status as “Owner of the Cargo”
with MSC as they now purport to have been 1n this proceeding

With regard to Respondents’ arguments requesting dismissal of claims as to specific
violations of the Shipping Act of 1984, Respondents are reminded that rather than waiting for
discovery hereon and 1n lieu of interposing either a Motion to Dismiss or a Motion for Summary
Judgment, such requested relief 1s grossly improper within the context a self-professed motion for
judgment on the pleadings, wherein Complanants’ burden does nof include a demonstration of

success on the merits of such claims. To that extent, Respondents are respectfully referred to

appropriate sections of the Federal Rules of Civil procedure for possible edification.




The Complaint States a Claim Upon Which Relief May Be Granted

Standard of Review

Rule 12(c) of the FRCP states that “[a]fter the pleadings are closed but within such time as
not to delay the trial, any party may move for judgment on the pleadings.” Fed. R. Civ P 12(c)
The standard of review for motions for judgment on the pleadings under Rule 12(c) of the Federal

Rules 1s essentially the same as that for motions to dismiss under Rule 12(b)(6) See, Schuchart v.

La Taberna Del Alabardero, Inc., 365 F 3d 33, 35 (DC Cir 2004), Ramirez v. Dep't of

Corrections, 222 F 3d 1238, 1240—41 (10th Cir 2000), Haynesworth v. Miller, 820 F.2d 1245,

1254 (D C Cir 1987), Does I through 111 v. District of Columbia, 238 F Supp 2d 212,216 (D.D C

2002) (citations omitted) On erther motion, the Court may not rely on facts outside the pleadings
and must construe the complaint in the light most favorable to the non-moving party See, Kowal

v. MCI Communications Corp., 16 F 3d 1271, 1276 (D C Cir 1994) (emphasis added) Under

Rule 12(b)(6) 1n assessing whether dismissal for failure to state a claim 1s appropriate, the trial
court must accept as true the well-pleaded factual allegations of the complaint, draw all reasonable
inferences therefrom in the plaintiff's favor, and determine whether the complaint, so read,
contains facts sufficient to justify recovery on any cognizable theory See, LaChapelle v.

Berkshire Life Ins. Co., 142 ¥ 3d 507, 508 (1st Cir 1998) (emphasis added)

A Court may grant judgment on the pleadings only if 1t appears beyond doubt, based on
the allegations contained in the complaint, that “the plaintiff can prove no set of facts in support

of his claim which would entitle him to relief ” Conley v. Gibson, 355 U S 41, 45-46, 78 S Ct.

99, 2 L.Ed.2d 80 (1957), see also Schuchart v. La Taberna Del Alabardero, Inc., 365 F 3d at 35,

Alicke v. MC] Communications Corp., 111 F 3d 909, 912 (D C Cir 1997)

As alleged in detail in the Complaint, Respondents EUL, Hitrinov, and CarCont are one

and the same and are alter egos of one another, effectively with Mr Hitrinov, at all times, “calling

16




the shots” Contrary to Respondents’ disingenuous and false assertion that the allegations
regarding Respondents’ conversion of the vehicles are “all addressed to CarCont”, the Complaint
alleges that all three Respondents knowingly converted the automobiles despite having been
contacted prior therefo by Complamants, who sought to obtain release of the vehicles. The
Complaint further alleges that despite the ocean freight for the shipment of these vehicles having
been paid 1 full, the Complainants were told that “EUL would not authorize the release of [the
vehicles] because there was an unpaid loan due and owing to EUL by the principal of G-
Auto/Effect.” Additionally, and with respect to Complainant Rzaeva, Respondent Hitrinov went
as far as to contact her and admut to her that he had in fact sold her vehicle.

Respondents’ Claims

The Presiding Officer is well aware that the USPPI is “The person or legal entity in the
United States that receives the primary benefit, monetary or otherwise, from the export
transaction. Generally, that person or entity is the U S seller, manufacturer, or order party, or the
foreign entity while 1in the United States when purchasing or obtaining the goods for export.” 15
C.F.R. §30 1 (emphasis added) Therefore, Respondents’ claim to have allegedly been 60% owners
of the cargo 1s sorely lacking in credibility, and begging the question as to why they are not
1dentified as the USPPI for the shipments, particularly when it was Respondents that filed the EEI
with the U S Census Bureau. Moreover, 1t 1s respectfully submutted that at the time they filed the
EEI, Respondents violated Federal Export Administrative Regulations by failing to identify
Complainants as the Foreign Principal Parties 1n Interest (“FPPI’s”) for the shipments, as well as
failing to 1dentify Complainants as the ultimate consignee, a Federal offense which may result in
both imprisonment and monetary penalties

Respondents have made the absurd argument that Complainants herein allegedly lacked

sufficient documentation for Respondents to release the subject automobiles to Complainants
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following their having been shipped to Respondents’ facilities Kotka, Finland. Respondents then
mncongruously sold and released the subject automobiles to third-parties who lacked the very same
documentation that prevented respondents from releasing the subject automobiles to Complainants
as rightful owners! Having so argued, Respondents have once again been blatantly exposed as
being grossly disingenuous, here, by literally “talking out of both sides of their mouths™ It 1s
respectfully submaitted that the latter constitutes yet another example of the false, fraudulent, and
despicable business practices which lie at the heart at each and every one of Complainants’ claims
herein.

Respondents’ entire argument with respect to this particular Shipping Act violation 1s
meant to mislead the Presiding Officer, and Respondents’ feigned ignorance as to Complainants

having been the lawful owners of the cargo 1s of no moment. In Houben v. World Moving Services,

Inc. & Cross Country Van Lines, LLC, 31 S.R.R. 1400, 1405 (FMC 2010), the Commission

reiterated that failling to fulfill NVOCC obhgations 1s an unjust and unreasonable practice in

violation of section 10(d)(1) In Houben, supra, the NVOCC “violated Section 10(d)(1) by failing

to engage 1n just and reasonable practices relating to receiving, handling, storing, or delivering
property by failing to timely make payments necessary to secure release of the cargo
circumstances when 1t had already been paid by the shipper and by its failure to resolve a
commercial dispute, practices which resulted in both delay and financial harm to the

shipper ” Houben, supra, at 1405 (emphasis added)

CONCLUSION

It 1s respectfully submutted that as set forth above and with regard to each and every one of
Respondents’ failed arguments, Complainants have set forth prima facie opposition sufficient to
warrant the denial of Respondents’ motion for judgment on the pleadings 1n its entirety, with

prejudice
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In the first instance Complainants have inarguably established their standing to bring on
their instant claims having been directly imnjured as a result of Respondents’ violations of the
Shipping Act of 1984, despite the absence of any contractual relationship between the parties as
no such relationship 1s required.

Complanants have further abundantly established that the Commaission has subject matter
jurisdiction over this case by virtue of the Presiding Officer having twice ruled in Complainants’
favor on this 1ssue, as well as by Complanants having undisputedly set forth unimpeachable
violations of the Shipping Act of 1984 by Respondents.

Complainants have additionally definitively established their unquestionable status as
owners of the subject automobiles through documentary evidence 1 the form of documents created
by Mr Hitrinov himself, and others.

Complainants have further exposed the false and fraudulent claims of an alleged joint
venture between EUL and Mr Hitrinov and a non-existent entity manufactured by Respondents
“for the occasion” 1n the form of an alleged “Global Auto Enterprise”, despite the absence of any
proof thereof as to erther the existence of the so-called conglomerate, or of the supposed jomnt
venture

Despite the authoring of an affidavit by Mr Hitrinov attesting to his alleged status as
purported owner of the subject automobiles, such fraudulent representation 1s effectively undone
by Mr Hitrinov’s own hand via his having listed G-Auto as the owner of said vehicles as opposed
to erther himself or his company, EUL.

It further cannot reasonably be disputed that Respondents were acting as NVOCC with
respect to the shipment of the subject automobiles as definitively established by the very

documents produced by Respondents as well as those of a freight forwarder Additionally, other
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Federal Court documents prove that Respondents acted as an NVOCC and not as owners of the
subject automobiles shipped.

Complainants have abundantly set forth violation of the Shipping Act of 1984 by
Respondents with respect to the improper imposing of a maritime lien over Complainants’
automobiles.

Complainants have further abundantly demonstrated that their Complaint does indeed state
a claim upon which relief may be granted based upon the Presiding Officer’s responsibility to
construe the factual allegations of the Complaint 1n the light most favorable to Complainants as
the non-moving party, and by virtue of the Complaint containing facts to justify recovery on
cognizable theories of law

It 1s respectfully submitted that having set forth and established all requisite elements
regarding standing, subject matter jurisdiction, violations of the Shipping Act of 1984,
Complainants’ status as owners of the subject automobiles, Respondents’ status as an NVOCC
and the setting forth of a claim upon which relief may indeed be granted that Respondents’ motion
for judgment on the pleadings should now be denied 1n 1ts entirety, with prejudice and that
Complainants be granted such other and further relief as the Presiding Officer may deem just and
proper under the circumstances.

Dated. Brooklyn, New York

June 24, 2016
Respectfully Submutted,

THL Sl

Marcus A. Nussbaum, Esq

P O Box 245599

Brooklyn, NY 11224

Tel 888-426-4370

Fax 347-572-0439

Attorney for Complainants
marcus.nussbaum@gmail.com
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served the COMPLAINANTS’ BRIEF IN OPPOSITION
TO RESPONDENTS' MOTION FOR JUDGMENT ON THE PLEADINGS and APPENDIX
upon Respondents’ Counsel at the following address

Nixon Peabody LLP

Attn. Enic C Jeffrey, Esq
799 9th Street NW, Suite 500
Washington, DC 20001-4501

by first class mail, postage prepaid, and by email (ejeffrey@nixonpeabody com)

Marcus A. Nussbaum, Esq

P O Box 245599

Brooklyn, NY 11224

Tel 888-426-4370

Fax 347-572-0439

Attorney for Complamant
marcus.nussbaum@gmail.com

Dated. June 24, 2016 in Brooklyn, New York.
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S E R Vv E D
April 27,2016
FEDERAL MARITIME COMMISSION

FEDERAL MARITIME COMMISSION

DOCKET NO. 15-11

IGOR OVCHINNIKOYV, IRINA RZAEVA, and DENIS NEKIPELOV
V.

MICHAEL HITRINOYV a/k/a MICHAEL KHITRINOY,
EMPIRE UNITED LINES CO., INC,, and CARCONT, LTD.

ORDER DENYING RESPONDENTS’ MOTION FOR STAY

Respondents United Lines Co., Inc. (Empire) and Michael Hitrinov a/k/a Michael Khitrinov
have filed a motion seeking a stay of this proceeding pending the resolution of what they contend
1s a related case pending in the United States Court for the District of New Jersey Complainants
have filed an opposition to the motion. For the reasons stated below, the motion is denied.

BACKGROUND

OnNovember 12.2015, complainants Igor Ovchinnikov, Irina Rzaeva, and Denis Nekipelov
commenced this proceeding by filing a Verified Complaint with the Secretary. Respondent Empire
United Lines Co., Inc. (Empire) is licensed by the Commission as a non-vessel-operating common
carrier (NVOCC). Respondent Michael Hitrinov a/k/a Michael Khitrinov is Empire’s sole principal
and officer Baltic Auto Shipping, Inc. v Michael Hitrinov a/k/a Michael Khitrinov and Empire
United Lines Co., Inc., FMC No. 14-16 (ALJ Sept. 15, 2015) (Initial Decision on Respondents’
Motion for Partial Summary Decision), exceptions filed, Jan. 15,2016. The FMC Complaint alleges
that Hitrinov owns Carcont, Ltd. (Carcont), a company located in Kotka, Finland, and is “the
Chairperson of the Board of Carcont, with signatory authonty and direct control over respondent
Carcont,” (Complaint §§11.9-11)

The FMC Complaint alleges that Respondents violated 46 U.S.C. §§ 40301, 40302, 40501,
40701, 41102, 41104, and 41106 of the Shipping Act and Federal Maritime Commission (FMC or
Commission) regulations at 46 C.F.R. Part 515 The allegations concern the transportation by water




from the United States to Finland of one vehicle for each Complainant. Each Complainant alleges
that he or she purchased a used car from a company owned by with Sergey Kapustin. Kapustin
allegedly operates three companies that specialize in selling used cars from the United States to
consumers in the former USSR republics: G-Auto Sales, Inc., Effect Auto Sales Inc., and Global
Cars, Inc. (the Kapustin Group). Kapustin and his companies are not parties in this proceeding.
Respondent Hitrinov allegedly provided financial backing to the Kapustin Group. The Kapustin
Group allegedly used Empire as an NVOCC to transport the vehicles from ports or points in the
United States to Kotka, Finland.

In the FMC Complaint at paragraphs 37 through 49, Ovchinnikov alleges that he purchased
a 2009 GMC Acadia VIN GKLVNEDG6AJ138200 from G-Auto Sales and received an invoice and
copy of the certificate of title. Ovchinnikov paid the full asking price for the Acadia. G-Auto gave
the original title to respondent Empire for clearance through customs and paid the ocean freight and
related charges to G-Auto The Acadia was shipped from the United States on December 21,2012,
and arrived in the customs bonded warchouse owned by Carcont in Kotka, Finland, on or about
January 14,2013 Carcont told Ovchinnikov that it would not release the Acadia to Ovchinnikov
because “there was an unpaid loan due and owing to [Empire] by the principal of G-Auto/Effect.”
(FMC Complaint § 44 ) Ovchinnikov later learned that the Acadia was registered with a Russian
citizen in St. Petersburg, Russia, and alleges that Respondents “simply converted [the Acadia] and
have sold it to a third party in order to satisfy a loan allegedly due and owing from the principal of
Effect/G-Auto to [Empire] and Hitrinov * (FMC Complaint § 49 )

In the FMC Complaint at paragraphs 50 through 64, Rzaeva alleges that she purchased a
2011 Jeep Compass VIN 1J4NFSFB7BD282296 from G-Auto Sales and received an invoice and a
copy of the certificate of title. Rzaeva paid the full asking price for the Jeep. G-Auto Sales gave the
onginal title to respondent Empure for clearance through customs and paid ocean freight and related
charges to Empire. The Jeep was shipped from the United States on November 15,2012, and arrived
in the customs bonded warehouse owned by Carcont in Kotka, Finland, on or about December 11,
2012. On or about December 15, 2012, Rzaeva paid the amount required to Russian Customs
authortties for customs clearance/duty for the Jeep. Carcont told Rzaeva that it would not release
the Jeep to Rzaeva because “there was an unpaid loan due and owing to [Empire] by the principal
of G-Auto/Effect.” (FMC Complaint {58 ) In March 2013, respondent Hitrinov contacted Rzaeva
and “admitted to her that he converted her automobile because there was an unpaid loan due and
owing by the principal of Effect/G-Auto.” (FMC Complaint {63 ) Rzaeva alleges that Respondents
“simply converted [the Jeep) and have sold 1t to a third party in order to satisfy a loan allegedly due
and owing from the principal of Effect/G-Auto to [Empire] and Hitrinov ™ (FMC Complamt § 64 )

In the FMC Complaint at paragraphs 65 through 74, Nekipelov alleges that he purchased a
2009 Mercedes-Benz C300 VIN WDDGF81X49R073295 from G-Auto Sales and received an
invoice and a copy of the certificate of title. Nekipelov paid the full asking price for the Jeep.
G-Auto Sales gave the orignal title to respondent Empire for clearance of customs and paid ocean
freight and related charges to Empire. The Mercedes-Benz was shipped from the United States on
November 15, 2012, and arrived in the customs bonded warehouse owned by Carcont in Kotka,
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Finland, on or about December 11,2012 On or about December 16, 2012, Carcont told Nekipelov
that it would not release the Mercedes-Benz to Nekipelov because “there was an unpaid loan due and
owing to [Empire] by the principal of G-Auto/Effect.” (FMC Complaint § 73 ) Nekipelov alleges
that Respondents “simply converted [the Mercedes-Benz] and have sold it to a third party in order
to satisfy a loan allegedly due and owing from the principal of Effect/G-Auto to [Empire] and
Hitrinov” (FMC Complaint § 74 )

The Commission proceeding is not the only case that relates to the Kapustin Group’s
businesses. In their motion, Empire and Hitrinov describe two cases in United States district courts.
The first case 1s an action that the Kapustin Group commenced against Hitrinov, Empire,
Mediterranean Shipping Company (USA), Inc., and five John Does. Global Auto, Inc. v Hitrinov,
CV 13-2479 (ED.NY Apr 24, 2013) (complaint filed) (Doc 1). The Global Auto v Hitrinov
complaint alleges that Hitrinov and Empire operated as an NVOCC on the Kapustin Group’s
shipments of automobiles to Kotka, Finland. It further alleges that when the Kapustin Group told
Empuire that they had reached an agreement to ship their vehicles with other NVOCCs and vessel-
operating common carriers (VOCCs) at more favorable rates, Empire and Hitrinov unlawfully seized
the Kapustin Group’s automobiles and refused to release them to their intended recipients. The New
York Complaint asserts claims for relief pursuant to the Shipping Act of 1984, state claims, and
federal claims, including violation of the Racketeer Influenced and Corrupt Practices Act (RICO).
The Kapustin Group filed an Amended Complaint adding Carcont, the third respondent in this
Commission proceeding, as a defendant. Empire filed an answer to the Amended Complaint and
included counterclaims against the Kapustin Group. The court denied a motion to intervene filed
by several customers of the Kapustin Group.

The second case (the case that Empire and Hitrinov argue justifies a stay of this proceeding)
was filed in New Jersey by the Kapustin Group’s customers whose motion to intervene had been
denied by the New York court. Akishevv Kapustin,No. 13-CV-2479 (SLT) (RER)(D.N.J Nov 25,
2013) (complaint filed) (Doc. 1). The customers named the Kapustin Group and Empire, Hitrinov,
and Carcont, respondents 1n this proceeding, as defendants in the New Jersey case. On April 4,
2014, the customers filed an Amended Complaint. The Amended Complaint alleges that the
customers are residents of former USSR republics who wanted to purchase “gently used cars from
the United States.” Akishevv Kapustin, No. 13-CV-2479 (SLT) (RER), Amended Complaint § 1
(D.N.J Apr 4, 2014) (Amended Complaint) (Doc. 27). The New Jersey Amended Complaint
alleges that Defendants engaged in a massive scheme to defraud customers of the Kapustin Group
who attempted to purchase used cars. It alleges specific factual allegations regarding each
customer’s attempt to purchase used cars, many of which are alleged to have been salvaged vehicles
falsely represented as operable, and the damages allegedly suffered by each. Complainants
Ovchinnikov, Rzaeva, and Nekipelov in this proceeding are not identified as Plaintiffs in the New
Jersey proceeding and the Amended Complaint does not set forth any allegations regarding the
transportation of the Acadia, Jeep, or Mercedes-Benz that are the subject of the FMC Complaint.
The New Jersey Amended Complaint asserts claims for relief against the Kapustin Group, Empire,
Hitrinov, and Carcont under the Racketeer Influenced and Corrupt Organizations Act (RICO),
18 U S.C. § 1962(c), predicated on alleged violation of 18 U.S C. § 1343 (wure fraud), 18 US C.
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§ 1341 (mail fraud), 18 U S.C. § 1952 (travel), 18 U S.C. § 1956 (money laundering), 18 U.S.C.
§ 1957 (transactions 1n criminally derived property), and 18 U.S C. § 1512 (witness tampering);
RICO-18U.S C. § 1962(b) predicated on acquisition of an “interest in or control of”’ an enterprise;
RICO-18 U S C. § 1962(c) predicated on employment or association with an enterprise engaged
in racketeering; RICO— 18 U.S C. § 1962(d) predicated on conspiracy to commit RICO violations,
N.J.S.A. 56 8-1, et seq (New Jersey Consumer Fraud Act), N.J.A.C. 13 45 A-26A.1 ef seq (New
Jersey Motor Vehicle Advertising Regulations); 49 US C. § 32701, ef seq (Motor Vehicle
Information and Cost Savings Act (the “Odometer Act™)), breach of contract; common law fraud,
civil conspiracy to commit tort, conversion, unjust enrichment and disgorgement of profits; and
imposition of a constructive trust. The New Jersey Amended Complaint does not assert a claim of
violation of the Shipping Act and does not purport to be an action on behalf of a class of similarly
situated Kapustin Group customers. The Kapustin Group filed cross-claims against co-defendants
Empire and Hitrinov that are almost identical to the claims the Kapustin Group had brought against
Empire and Hitrinov as Plaintiffs in the New York case.

On September 27, 2015, the court dismissed Global Auto v Hitrinov, the New York case,
for failure to prosecute because the Kapustin Group’s attorneys had withdrawn as counsel and the
corporations could not proceed without an attorney The court denied a motion filed by Empire and
Hitrinov to enjoin the Kapustin Group from proceeding with the cross-claims in the New Jersey case.
Global Auto v Hitrinov, CV 13-2479 (ED.NY Sept. 27, 2015) (Memorandum and Order)
(Doc. 109). On October 2, 2015, the clerk entered a certificate of default against the Kapustin Group
on the counterclaims. Global Autov Hitrinov,CV 13-2479 (E.D.NY Oct. 2, 2015) (Certificate of

Default) (Doc. 110). Empuire filed a motion for reconsideration of the denial without prejudice of
its motion to enjoin the Kapustin Group from prosecuting the cross-claims in the New Jersey case.
The court denied the motion. Global Auto v Hitrinov, CV 13-2479 (EDN.Y Nov 19, 2015)
(Memorandum and Order) (Doc. 114).

In this proceeding, respondents Empire and Hitrinov move to stay this Commission
proceeding “pending resolution of the first-filed federal [New Jersey] court claims [Akishev v
Kapustin) regarding the same transaction concerning the precise assets at issue here.” (Respondents’
Motion for Stay at 1 (footnote omitted).) Empire and Hitrinov state:

Complainants purchased cars from Global Auto, Inc., Effect Auto Sales, G-Auto
Sales, Inc., or other related companies owned and/or controlled by a Mr. Kapustin
(collectively “Kapustin Global Auto Group” or “Group’), which promised to deliver
them in Russia. [Complaint Paragraphs 35, 36, 38, 40, 51, 53, 65,67 ] A member
of the Group then contracted with Empire to transport such cars in containers from
the United States to a facility in Kotka, Finland operated by Carcont Ltd. There, the
containers were opened and the cars and other cargo de-vanned. The vehicles were
then picked up by a member of the Kapustin Global Auto Group (Global Cargo Oy),
after the Group made and Empire approved a request for release. This arrangement
existed for years, and involved many cars beyond the few at issue here.




Empire never dealt with individual customers of the Kapustin Global Auto
Group; and had no knowledge as to their identity This was trueasa general matter,
and 15 true here. Neither Complainants nor the Group ever requested Empire to
release the vehicles in question and, as noted, Empire did not know who the
individual customers were until well after the cars were sold

(Jd. at 2-3 (footnotes omitted).)
Empire and Hitrinov argue.

There are currently two federal litigations in play regarding the exact same cars — the
complaint in the New Jersey District Court and the instant Complaint. Stay of this
later-filed proceeding 1s warranted, indeed mandated, by two separate considerations:
(1) respect for judicial economy and avoidance of duplicative litigation, and (2) the
potential for double liability to Empire. The first ground is jurisprudential, the latter
includes a constitutional dimension.

(d at7)

Inter alia, Empire and Hitrinov rely on a recent decision of a Commission Admunistrative
Law Judge granting a joint motion to stay a Commission proceeding pending resolution of a related
case mn the federal courts. General Motors LLC v Nippon Yusen Kabushiki Kaisa, Wallenius
Wilhelmsen Logistics AS, and Eukor Car Carriers Inc.,FMC No. 15-08 (ALJ Jan. 5, 2016) (GMv
NYK — FMC). GM ships automobiles by water between the United States and foreign ports.
Respondents 1n the Commussion proceeding operate vehicle carrier services transporting vehicles
by water between the United States and foreign ports. The FMC Complaint alleges that
“Respondents have entered into a secret, unfiled, and not yet effective and/or unlawful agreement
and/or agreements to allocate customers, raise and fix prices, and rig bids in violation of the
Shipping Act.” GMv NYK - FMC, Complaint {I11.

On June 15,2015, GM had commenced an action against the same vehicle carrier services
plus two other companies related to respondents NYK and Wallenius Wilhelmsen in a United States
district court. General Motors LLC v. Nippon Yusen Kabushiki Kaisha; NYK Line (North America)
Inc., Wallenius Wilhelmsen Logistics AS, Wallenius Wilhelmsen Logistics Americas LLC, Eukor Car
Carriers Inc., No. 1 15-cv-03451-KAM-JO (E.D.N Y. June 15, 2015) (Complaint filed) (Doc. 1)
(GM v NYK - EDNY). The Complaint in GM v NYK — EDNY alleges that the vehicle carrier
services violated federal antitrust laws and several state laws by conspiring “to rig bids, allocate
markets, restrain capacity, and to otherwise fix, raise, stabilize, and maintain prices for Vehicle
Carrier Services for shipments to and from the United States and elsewhere in the world.” GM v

NYK — EDNY, Complaint J L.1.

Other plaintiffs had previously filed cases in United States district courts against these
defendants and other vehicle carrier services. The Judicial Panel on Multidistrict Litigation
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consolidated these actions that “share factual questions relating to allegations that dependants
conspired to fix, raise, maintain, and stabilize the price of vehicle carrier services charged to original
equipment manufacturers in violation of Section 1 of the Sherman Antitrust Act, and corresponding
state antitrust and state consumer protection statutes.” In re Vehicle Carrier Services Antitrust
Litigation, 978 F Supp 2d 1382, 1383 (J.P.M.L. 2013). The Panel transferred the actions to the
District of New Jersey “and, with the consent of that court, assigned [the cases] to the Honorable
Esther Salas for coordinated or consolidated pretnal proceedings in that district.” Jd. GMv NYK
— EDNY was transferred to New Jersey pursuant to tlus order., GM v NYK — EDNY,
1 15-cv-03451-KAM-JO (E.D.N Y. June 29,2015) (J.P.M.L Conditional Transfer Order)(Doc. 10).
As of June 29, 2015, twenty-two additional actions had been transferred to New Jersey Id. The
New Jersey court docketed the New York Complaintas GMv NYK, 2 15-cv-04739-ES-JAD (D N.J
June 30, 2015) (transfer order received), and incorporated it into In re Vehicle Carrier Services
Antitrust Litigation.

As stated by the court in Vehicle Carrier Services Antitrust Litigation, Defendants in the
antitrust litigation are ocean common carriers engaged in the transportation of large numbers of cars,
trucks, and other vehicles, including agricultural and construction equipment, between foreign
countries and the United States using Roll On/Roll Off (RO/RO) or specialized car carrier vessels.
Plaintiffs seek equitable and injunctive relief under section 16 of the Clayton Act, 15 U S C. § 26,
for violation of section 1 of the Sherman Act, 15 U S C. § 1, and treble damages and costs of suit
under various state antitrust, consumer protection, and unjust enrichment laws, alleging that
defendants “entered into various collusive, secret agreements to fix and increase the prices for
vehicle carrier services to and from the United States.” In re Vehicle Carrier Services Antitrust
Litigation, Master Docket No. 13-3306 (ES) (MDL No 2471), Opinionat 3 (D.N.J Aug. 28,2015),
notice of appeal filed, No. 15-3353 (3d Cir Sept. 25, 2015). Defendants moved to dismiss the
complaints of some of the Plaintiffs. The court held that the Shipping Act barred Plaintiff’s federal
claims.

[Blecause “[a] person may not recover damages under section 4 of the Clayton Act
.. orobtain injunctive relief under section 16 of that Act  for conduct prohibited
by [the Shipping Act],” .DPP’sclaim under section 4 of the Clayton Actand IPP’s
claims under section 16 of the Clayton Act will be dismissed with prejudice.

Id at 16-17. The court also held that the state law claims were preempted by the Shipping Act. /d.
at 29 The court dismissed the complaints. According to the parties to GM'v NYK — FMC, “[t]he
direct purchaser plaintiffs and the indirect purchaser plaintiffs have filed notices of appeal to the U S.
Court of Appeals for the Third Circuit; those appeals have been consolidated and stayed pending the
disposition of a motion for reconsideration filed by the indirect purchaser plaintiffs.” (GMv NYK
- FMC, FMC No. 15-08 Joint Supplemental Memorandum Regarding Joint Motion to Stay
Proceeding at 3 (filed Nov 12,2015).) GM v NYK-EDNY was not one of the cases subject to the
court’s August 28, 2015, dismussal. (/d. n.1, id at 4) To protect against statute of limitations
deadlines, GM filed GM v NYK —FMC challenging the same conduct challenged in GMv NYK —
EDNY afier the Vehicle Carrier Services Antitrust Litigation court entered the August 28, 2015,
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order (/d. at 3 ) Before the Commmussion, the parties argued that the FMC proceeding should be
stayed pending the federal court determination of whether the substantially identical claims made
in GM’s district court complaint and GM’s FMC Complaint should be heard in the federal court as
alleged violations of antitrust and state laws or must be litigated before the Commission as alleged
violations of the Shipping Act. (/d. at 8 ) The Commission Administrative Law Judge stayed GM'v
NYK - FMC pending federal court answer to this question.

Empire and Hitrinov argue that the factors articulated in GMv NYK ~FMC clearly favora
stay in this proceeding.

The federal court claim [Akishev v. Kapustin] was the first to be filed, and is
considerably more advanced that this proceeding. And New Jersey is plainly more
convenient to the complainants than Washington D C., as Complainants’ counsel is
located in the adjacent state of New York (Complainants themselves are necessarily
indifferent as they reside in Russia). A stay would not only avoid piecemeal
litigation, but also, as discussed next, eliminate the threat of double “jeopardy ™
Finally, . there is evidence from Mr Kapustin that this action was brought for
vexatious purposes. Thus, a prudential stay is warranted here.

Id at8
DISCUSSION
In appropnate circumstances, the Commission may grant a request to stay a proceeding.

[Title 46 C.F.R. § 502.201(i)}, on its face, grants a presiding officer complete
discretion in deciding motions pertaining to discovery Thus, the question of whether
to grant a motion for stay of discovery is discretionary, and requires only a balancing
of various competing interests. In this regard, the movant must first “make out a
clear case of hardship or inequity in being required to go forward, if there is even a
fair possibility that the stay for which he prays will work damage to some one else.”

Exclusive Tug Arrangements in Port Canaveral, Florida, 2002 FMC LEXIS 29, *5 (FMC 2002).

The Supreme Court stated that “the power to stay proceedings is incidental to the
power inherent in every court to control the disposition of the causes on its docket
with economy of time and effort for itself, for counsel, and for litigants. How this
can best be done calls for the exercise of judgment, which must weigh competing
interests and maintain an even balance.”

Id. at n.4, quoting Landis v North American Co., 299 U S. 248, 255 (1936). In response to the

moving party’s argument in Exclusive Tug that the two cases were inextricably linked, the
Commission noted that “some, but not all, of the parties in both proceedings are the same, and both
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proceedings address the assist tug towing franchise system in Port Canaveral. We believe, to
the contrary, that the two cases involve distinct issues and are not as intertwined as CPA would have
us believe.” Id. at *5-6. The Commission denied the motion to stay /d. at *10

Akishevv Kapustin, the New Jersey case that Empire and Hitrinov argue justifies staying this
proceeding, alleges that Empire and Hitrinov participated in a scheme engineered by the Kapustin
Group to defraud persons in former USSR republics who purchased used cars to be shipped from
the United States. Complainants Ovchinnikov, Rzaeva, and Nekipelov are not plaintiffs in the New
Jersey case and the New Jersey case is not brought as a class action. The New Jersey Complaint
does not allege anything about the Acadia, Jeep, or Mercedes-Benz that Ovchinnikov, Rzaeva, and
Nekipelov allege they purchased, and the transportation of those vehicles is not at issue. Therefore,
Ovchinnikov, Rzaeva, and Nekipelov will not be awarded any relief in the New Jersey case. The
New Jersey Complaint does not allege violations of the Shipping Act, and no New Jersey Plaintiff
alleges claims related to the Shipping Act in the section of the Complaint stating factual allegations
specific to each Plaintiff. Therefore, claims of violation of the Shipping Act will not be addressed
in the New Jersey case. For several of the New Jersey Plaintiffs, there is no allegation that the
Plaintiff paid to transport the vehicle at issue by water between the United States and a foreign port.
See Akishev v Kapustin, No 13-CV-2479 (SLT) (RER) (D.N.J. Nov 25, 2013) (complaint filed)
(Doc. 1) (Akishev (Complaint § 82-90); Zhandos Aliakparov (Complaint §§91-111); Igor Glazunov
and Irina Glazunova (Complaint §Y 155-181), Arkady Kolbin (Complaint §{ 199-223, 11 203-304
(shipment from Kotka, Finland to Perm, Russia)), Vladimir Lukyanov (Complaint 1§ 259-268);
Alexander Pukir (Complaint §§ 296-314).

Even if the New Jersey Complaint alleged violations of the Shipping Act, as recognized by
the New Jersey district court in another New Jersey case, the Commussion has jurisdiction over
violations of the Shipping Act, not the district court. In re Vehicle Carrier Services Antitrust
Litigation, Master Docket No 13-3306 (ES) (MDL No 2471) (D.N.J. Aug. 28, 2015), notice of
appeal filed, No. 15-3353 (3d Cir Sept. 25,2015). Even if the district court were to make findings
on the transportation of the district court Plaintiffs’ vehicles between the United States and Finland,
each shipment was a separate transaction, and these findings would not be relevant to the question
of whether Shipping Act violations occurred on the shipments of the Acadia, Jeep, or Mercedes-
Benz at issue in the FMC Complaint. At the conclusion of the New Jersey case, Complainants
would be 1n exactly the same position they are in now without resolution of any issue relevant to
whether Empire and Hitrinov violated the Shipping Act when transporting the Acadia, Jeep, and
Mercedes-Benz.

Conversely, the Plaintiffs in the New Jersey case are not Complainants in the Commussion
proceeding, the Commission proceeding is not brought on their behalf, and the transportation of the
vehicles that the New Jersey Plaintiffs allege they purchased is not at issue before the Commission.
Therefore, the New Jersey Plaintiffs will not be awarded any relief in the Commission proceeding.
The Commussion does not have jurisdiction to address the federal and state claims raised in the New

Jersey case.




Empire and Hitrinov’s contention that “there 1s evidence from Mr Kapustin that this action
was brought for vexatious purposes” is puzzling. 1f Empire and Hitrinov are referring to this
Commission action, Mr Kapustin did not bring the action. The only action brought by Kapustin 1s
the New York case. He also apparently brought the same claims as cross-claims in the New Jersey
case. Even if Kapustin brought the New York case and the New Jersey cross-claims “for vexatious
purposes,” it does not affect the Commission proceeding brought against Empire and Hitrinov by
Ovchinnikov, Rzaeva, and Nekipelov — there 1s no claim that they brought the Commission
proceeding for vexatious purposes.

The circumstances in FMC Docket No. 15-08 in which the Administrative Law Judge entered
a stay are not comparable to this proceeding. First, the Complainant and the vehicle carrier
Respondents in GM v NYK — FMC are Plaintiff and Defendants GM v NYK - EDNY The FMC
Complainants in this proceeding are not Plaintiffs in Akishev v Kapustin Second, exactly the same
conduct 1s addressed in the GM v NYK - FMC and GMv NYK -EDNY The alleged “collusive,
secret agreements to fix and increase the prices for vehicle carrier services to and from the United
States.” In re Vehicle Carrier Services Antitrust Litigation, Master Docket No 13-cv-3306 (ES)
(MDL No 2471), Opinion at 3 (D.N.J. Aug. 28, 2015) (Doc. 275), notice of appeal filed, No. 15-
3353 (3d Cir. Sept. 25, 2015). Compare GMv NYK - FMC, FMC No. 15-08, Complaint §IV.A
(Sept. 2, 2015) (Respondents “conspired and secretly agreed to rig bids, allocate customers, restrain
capacity, and to otherwise fix, raise, stabilize, and maintain prices for Vehicle Carrier Services for
shipments to and from the United States and elsewhere in the world.”) with GMv NYK — EDNY,
No. 1 15-cv-03451-KAM-JO, Complaint at § 1.1 (E.D.NY June 15, 2015) (Doc. 1) (Defendants
“conspired to rig bids, allocate markets, restrain capacity, and to otherwise fix, raise, stabilize, and
maintain prices for Vehicle Carrier Services for shipments to and from the Umted States and
elsewhere in the world.”). The FMC Complaint in this proceeding and Akishevv Kapustin on which
Empire and Hitrinov rely challenge different conduct. Compare Igor Ovchinnikov, Irina Rzaeva,
and Denis Nekipelov v Michael Hitrinov a/k/a Michael Khitrinov, Empire United Lines Co , Inc.,
and Carcont, Ltd., FMC No 15-11, Complaint 9§ V.A-E (Nov 12, 2015) (Complaint filed)
(Ovchinnikov v Empire) (while operating as an NVOCC transporting Complainants’ vehicles,
Respondents failed to have a tariff on file, failed to establish, observe, and enforce just and
reasonable regulations and practices related to receiving, handling, storing, or delivering property;
failed to provide required documents, billed amounts in excess of lawful taniffs, and other violations
of the Shipping Act) with Akishev v Kapustin, No. 13-CV-2479 (SLT) (RER), Complaint § 3-9
(D.N.J Nov 25,2013) (complaint filed) (Doc. 1) (Kapustin Group and FMC Respondents engaged
in bait and switch tactics, misrepresentation of odometer readings, false advertising, withholding of
vehicle condition and other information, and other acts of fraud while engaged in the sale of used
vehicles).

Ovchinnikovv Empire and Akishevv Kapustininvolve distinct issues. Empire and Hitrinov
have not met their burden of demonstrating a clear case of hardship or inequity in being required to
go forward. Complainants would be harmed by a stay Therefore, Empire and Hitrinov’s motion
for stay 1s denied.



ORDER

Upon consideration of the Motion for Stay filed by respondents Empire United Lines Co ,
Iric., and Michael Hitrinov a/k/a Michael Khitrinov and the record herein, and for the reasons stated

above, it is hereby
ORDERED that the Motion for Stay be DENIED 1t is

FURTHER ORDERED, sua sponte, that the time for Respondents to file their answer or
answers and respond to the order to show cause be extended to May 4, 2016, and for Complainants

to respond extended to May 18, 2016.
Clay GG u%ndge

Admimstrative Law Judge
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1 16085 2008 GMC Acadia 1GKLVNEDGAIL38200 28900 | 26900
VVVVVVVVVVVVV deposit , 27500 27500

Crugra (ecnu npepocrapriena)

isnepwxy, B3biMaemnie Haluusm Bankom 3a nepesos aexer) 20

MNpoussageHa onnara

UToro:} 1420

Main Monosaps,

Fpesudenm xomnanuu G Aulo Sales, inc.

1, MpeaonAaTa CO CTOPOHE! [TOKYNATEAR HE RBNASTCA OKOHYBTENBHOR NOKYAKCH 88TOMOBUAR, & raparnpyer ero

Bporuposanne wa onpegenernvil cpok  ofirosaprbaemuii 0148ALHO.

2. B Chy«ae BHECEHHOR NPEAGIABTD! 1t HECEORBPEMEHHON A0NNATE! RONKON CTONMOLTY d8ToMOBIAR, xomnatis G Aulo Seles, int.
ocrapnaeT $a coBoR NPABo BLICTIBNTL KEONNAUEHHLE BBTC HA NPOABKY A

3. B Chyuae pacTOPXEHER 40r0BOPa Ha NPROGPETEHE BBTOMODKAR CO CTOPOHS! TIOKYNATENR CXANENT NONYHEET XDRAWT C
KotanaMitel Ui BOSSPAT KEHERHLIX CPECT 38 BuETOM 10% OF CTRUMOCTH asromobuist,

Bosapar NPORIBOANTCR NOCNE NPORAKA AOTOMOTURR APYFOMY KIUENTY.

4, 3apesepRnponas A8TOMOEUNL HB caite xomnawwy G Auto Sales, Inc ToxynaTens NOATBEPKRAET, NTO OIHIKOMUNCR C
npaBunauy GHOPMNEHIR CHEFKA KYTINU-NPOADIKA SBTOMOBIRIA 1 COrnaces ¢ HamMu. 5.8¢¢
GAHKOBCKRE JATPATE: ¥ KOMUCCHN BHEOB-TOCPERHHKOE ONNAYMEBA0TOR NOKYNATENEGM.

& Komnanus (G AU Sales, InC. faPaNTERYET NETUTAMROCTE ¥ SBHOMHOCTD NPOACXOKABHUA NPORABAEMLIK agTOMODHNeR
7 [okynaTefs AOMAEH 38KAATH DTKpENUTANLEHOS yACCTORRPRNIE 32 5 palounx Arel & GyxranTepus xomnaman.
8. KrmenT oBAZyETCR ONNEYHTL NOPTOBLIC PACXOAN ¥ PATXOAL N0 cknagy 8 ¢ Kora

Briarogapum 3a CoTpyanRMaecTsol

Eenu y Bac 803HMEAK BONPOCH: No onnate nuwute va emall sccount@globalautousa.com



G-Auto Sales, Inc.  porssop-Uusoiic

www.GlobalAutpUSA . com
www.GAUTOUSA.com

G Auto Sales, Inc, Rara: 812212042
160-1 Carriage Lane, Delran, NJ 08075 Ungoitc Ne: 67779
+7 (405) 721-8448
+7 (812) 336-4264

kotkacars@gmail.com

cars@globalautousa.com

BaHXOBCKIMG PEKBUINTLE Tloxynararis;
HagssaHue Gauxa: Citizens Bank SUO: Osumnankos UIO.
AnpecBarka; 1 Citizens Drive Agpec. 1 Xanroh-Manoniick yn, O6CKas, 4,22 k8.7
Riverside, ﬁ.l 02915 Tenedon; +7802814126
i olur@rambler.ru
g Yﬂomﬁm;?m upsrls wo aeem neggn fe:;ﬁm SaupaTY CooR
j . 4 ’ KnresTaM, 110000 EPel AtHer BETOMOO¥HNYL, OURISTENLHD JARANGTE
Ne cudra: 62360121 6;8 QUIPAsNAITE HOATEODRABHIE SYXPRRATHRG - CEEPLTECH &
ABA, 036076150 {Bawwe uus, %yumut;b ﬂ&ﬁom "?;“ vamepneﬁacgﬁ%m
I DOLITBAHKS He e-ma Jenosexa, xotopud Syaer PaTs
SWIFT CODE:  CTZIUS33 SRDPEC BYKTAITTEpRK: a870. 503 oTxpenniews Gyner
secountioiobalautouss.com BALIAETLCA WTpad B plaMepe
15 eapo.
Kon-so} Jlor he Ton | Mapxafmoaeﬁb , 1. VIN tenasaen.| Cymma
‘ 1 3179 2012 |  GMG Acadia 1GKKVRED7CI311860 15519800 = | .518800 &
7‘54%&‘7’4%/ v Zo% 18005 X F S3E00 (f&xé’ﬁiﬂ
- R Crunka (eohu npenocrasnens)
Mapepkid, 835iMERMEIE HBWKM BaHKOM 58 Nepesos leHer 20
A Mpoussenens onnara
! uroro: 19920

Ly

Maiixr lonvseps,
Mpesudeum xomnanuy G Auto Salss, inc g‘é/

- /90 éé/é y ﬁ/fﬁ//&
1. Npeaonaara o CTOPOHE MORYNATENN HE ABARETCA DROHIATENLHON N xv nols asromobnag, rapamupyme

SPOHKPOBEHKE HA onpe,u.ene&uum tpou , obrosapussemui OTARABHO. )

2. B CIyNA BHEGEHHOR NPEACANATES H HOCBOBBDEMBNKGA A0NNETH: ROTHON £ m'tmaﬁ Salex! t é f /2 2»
CTERAAST 33 CoBOI NPAB BLICTARNTY MEOANENBHHLN B8T0 HA MPORBRY, / /

A, B ChyNSE PRCTODWEHAS aofuaopa Ha npn&p&xﬂm anronrolinng £0 CT0DOH nynamm, cmuem ae'r xpe.qm

WK BOMIPAT AEHENHLIX CPAACT 38 BUNETOM 10% of CTOMMOCTY saToModuna,

BOABPET NPOHIBOAMUTCS OGNS NPAAENH SBTOMOBANN ABYTOMY KTHEHTY. RLLCL/ve 4/ / / 4/0?/0 o? / 6 X /&//,g / /el
4, Sapesapsuposas aaTomMolits Na care xownarvy G Aulo Sales, Inc Tloxynaref noaTeepxgaey, yro osual

NPABUNAMK ODOPILNEHHR CRENM

BanroBrtns NPT # KOMACLHH BHIOB-NOCHOARNKOD OITEUABANITER ORYNATANEM,

6 Kounayua G Auto Sales, Ine, raPanTHDYET NETUTHIHOCTS ¥ SKOHHOCTD INOMCXORABHIN NPORBSAEMbIX BETOMOTWIER,
noxynamnb AOAXEN IEXAIATH OTIPOTIHTEABHOS YACUTOBEDEHUS 33 § pROoNAX Aol B BYXranTepus KOMNAHHE,

8. KsdgHt OORSYRTES OANETHTL NDETOAI [BECXANABI ¥ PACXOHH NO BRIERY & 1, Korxa

FR-DONERH BATOMOGHAA H COTAACEH € HUMK,

Braronapus 3a cotpyauuvecrao]
Ecnv y Bac 803HMKNK BORPOCH! MO ONNaTe, rmwnTe 1a emall: account@globalautousa.com




DOCUMENT N¢
G-Auto SB'QS, Inc. Bourope..-bingaiic
wwye Gobalduioldsh com
Wi GAUTOUSA cor
G Auto Sales, Inc. Hara; 10/5/2012
150-1 Carriage Lane, Defran, NJ 08075 ArBoic Ne: 98324

BavkoBCKHE PEKBHINTEI flokynarens.  P3aesa Mpuia BasauMuponna

Hazganne Sanxra: Citizens Bank ono Paazesa Upnua BArafumMUupoBHa

Aapec Banka. 1 Citizens Drive Appec: PO r Coxroisrap ya.Copsaddna,n.i8 we.l
Riverside, Ri 02915

YSenurenuias npocsba ko Mepes Tem kax 3a0upats CaOR
. ) aceM knsenTam Nocne asfomolinne, olinsTentHe SakaxMre
Ne cugta; 6236012168 ! nepescsa peker ornpasnsire OTKBENACHID CHELLTESH C

ABA. 036076150 I noavsepmaenne (Bawe nua, Gyxranrepuedt v coobuure OMO
CyMMa, HOMED FOTE.UNR weACHEELa, LOTOpWE Gyaer sabinpat

SWIFT CODE  CTZIUS33 nocneanie 8 untp VIN Ha e aero. Bea orepennohun Syner

H mail agpec Oyxrartemay B36IMETRCR WYpad 8 paameps

ateount@olobaiavtouse com 15 aupo.

VIN Uewua 3@ en.

1JANFSFB7BD282296 | $15.900

Crufika (e tpeaocrasnena)

Ashepx, BsbvacnMbie Ratumm DaKom 38 nEPEBOA AeHer $204
fipovssenena onnara

WTOFO”  $15,920

Madikn fonoseps,
fipesudenm komaanuu G Auto Sales, Inc.

£ [IPLAcnng . £o Cropor  TIoKyR 1874 86 SRARC R Or %G A sl wer B sk 3 Bl IRy €
CROHKDOBT NG KA QNP ABar el GpLe ofBrossuugags i AL O

By 38 MECrannl AR5 b SYBL N SUEBL CApeni® L 8Ye BuotOR R Y S o Bmes w285 'ne
ag.4ansET  COBOR RO LM A5y ROV DuEdnh ZBTO RS L%y
3 B Urvean DESTOMIE ‘B LOFOSDY b RO TR we an Dmof A WG Wt TOIWR 2 SREAWT o N0 dhe,
g BUSERSTAGHENHE UDEATT I8 flaverl Q% CTORMIKT 4RTnnT oaw
Busapd* HE0CSESARITR 00PE ARG BSTON BUCE AuyraRy w3t
4 BHAIEDBNDTAGE BEIONL LD 2 COATP ROMNE Wi WA W SE s b TToN L e MOAT DNGBET Q.00 RndE S s
HNONMAERUR CABAGE IATHARG 8 1 BETeY SN TR ¢

% og B POPGKAT JETRET @ HACEIT B W0, IHESE { R SR 108y 5P 80
Shonnewe G ARe Salss, 10 MLk WHET AW M EE 00T AT KN 4T R AP0 ATIK 2T PR ot

7§ 0Ly AUPROH Sk 3T OTHEET Yieesd AU N WS 33 [k o Ly mevege 0 e

BrnarofiapuM 3a coTpyatnsectsol
Ecnn y Bac sossikny Bonpocs: 1o ofingre, nvire Ha emait account@globalautousa.com




Transiated from Russiar sio Erg.asn
O the lettarhiead of G-Auta Sales, fne.?
CONTRACT-INVOICE

Date; §5,10.2012
invoice N 98324

BANK ESSENT 4L ELEMINTS: BUYER.  RZAEVA IRINA VLADIMIROVNA
Banknarme Cizenshians
Rank address.  * Cunzens Drve Russia, Svktyvkar,
Riverside Rl {28 Address 8 Sorvacheva str Apt.]

We ﬂf“{:;; mef‘c’i@ﬂfs afwet Befote taking of your automobie,

oot Ko {6 panster of oty otder rglense-check with the
Account Ne: 6236012163 send please confirnetiontyous acovuniing ofice and inform about
ABA 036076130 name,sum.lot nuiber of last 6 the name of the person who will take
g ' ] numbers of VINio the el the auto. Without such relesse the
SWIFT CODE.  CTZiUS33 address of the actounting peaatty in the amount of 13 Eure
ofite must be coliected,

ascouni@givhunduusa com

Oty | Lot# | Year | , v VIN Unitprice Sum

;| 1s064 | 2011 | 1JANFSFBBD282296 §15 900 $15900
Discount (ifany)
Bank commission for money
wansfer | $20
Paymentmade
Total: $15920
fSignative
MichaelGoloverya,

President of G 4uro Sales, inc,
FOval stamp of G-Aute, Inc.

1 Advarice payment of the buver is not the final purchase of the sutamobile, but guarantees it's reservation for
the definite term stipulated separately
2. In case of advance paymert and untunely payment of the full cost of the automobile, G-Auro Sales Inc.
veserves the tight to sell such avtomobile

3 In case of termination of the contract for purchase of the automobile by the buyer, a client gats credit from the
company or return of money iesh 10% of the automobile cost, Such retwrn. is ruade after sale of the automobile to
anothér client.

4 Hoving reserved the automobile on the web site of G-Auto Sales, Inc. the Buyer confirms that he is
familiarized with the rules of ex.cution of sales/purchase of the automobile and agree with therm.

5 Bauk cormmissions and contmissions of bank intermedianes are paid by the Buyer.

6. G-Auto Sales, Int.. guaranioes legality of the origin of sold suromehiles

7 The cliem underakes to pay for the port costs and warghouse costs i Kotka City

. Thaakyou for youy couperation?
it vou havenny questions on paymenl, Wit 1o email
account@elobolardonsa, cotl

End of Transiation

| E@kﬁm{m{a &an@ﬁa 44 Mmmmésm oy’ declare and state under penalty of perjury
under the laws of the Unite ~ States of America tHat the annexed English translation is a true and
asccurate translation of the annexed original Russian language document.”




Fopon Culkreigkap Pecnylnvka KoMy, TPUHBAUATONO 8npens Asé ThICHWM WBCTHAALATOro

rona.

p " N oy
L Et}x%«égs«aaaaw - D Fonowodlug, ?3%%” _

fopon CuikThiekap, Pecnybnuka KoMu

TPURAAUATOTO BNPENA ARE TeICHYM WECTRARUATOrO roaa.

A, Kpomkuna Keenus Bacunsesua HOTAPWYC CHKTHISKAPCKOTC HOTEPWANbHOFO OKOYra
Pecnybrnukn KoMy CSUASTENbCTBYI0 DOANMMHHOGTL TNOANWCH, CAENSHHOR nepesogumkoM ¢
PYCCKOrO R3GIKE Ha  aHrnvidckuit  Aswik  Dapbornuod Exatepudon  Hukonaesnol 8 moem
npucyTeTBY [IUGHOCTL €8 YOTaHOBNEHA

3aperncTpyposano 8 peacTpe 3a Ne 21069
Bastcrano 0o rapudy 500 py6 00 xon

B 1o waCNe BELICKAHO 33 yONyrit NPaRosorc
¥ TEXHUMECKOro xapakTepa. 400 py8 00 xon

s

e ® TR
o
w? b
N

Srcsiging 4 oS TN



G-Auto Sa‘les, Inc. Dorosop-UHBONKC

www.GlobalAutoUSA.com

www. GAUTOUSA com
G Auto Sales, Inc. [ara 2411012012
150-1 Carriage Lane, Delran, NJ 08075 Husoinc No° W4722

+ 7 {495} 721-8449

+ 7 {812} 336-4264
sales@globalautousa.com
cars@globalautousa.com

BauKOoBCKWE POKBUINTGLL Noxkynarens.
Hassanue Ganra: Citizens Bank ONo- Hexurienoe [lexne Hukonaesmnd
Anpec Ganka; 1 Citizens Drive Anpec, €6 np-r Hacragurkos 45-1-183
Riverside, R1 02915 9112717070
.. Nekipelov@inbox.ry -
YBeanrenuHan npocuba k0 BEew flepen rem woxk salinpsta G0N
KnésTam TIocne nepeungs gerer aeTOMOENMG, CURIATENLHD JAkANNATE
Ne cuera 6236012168 GEIPAGHARATE NORTERPKIEHHE OTKPONACHIE CURPKTECK ¢
ABA, 036076150 {Bauuse WmH, Cywmaa. HOMEP NOYa Gyxranrepuei » conBumre UG
. | wnm nocnegung § yamp VINY Ha e- NerOReRd, KUTOPR Byae: safinpate
SWIFT CODRE,  (TZ21U833 ] mail sapec Byxrantepwd: 8870 $03 aTRpenniennA Syaer
| ascount@ulobstautousa com BiuMEtetH wrpad 6 pasmepe
15 eapo.
Kor-eo| floyNe | fop Mapra/monens VIN Uenasaen] Cyvma
1 14653 | 2009 |  Mercedes-Benz C300 WODGF81X48R073295 18.900 18 800
Crugxs (€Cnm npegocTasnens) '
agepxev. BabmMaeMbie Hawrm DaHKOoM 38 nepeso Aexer 20
Npounssenera onnara,
nroro: 19,820

Madxn Fonoaeps,
(pesudenm komnanuu G Auto Sales, Inc,

1 [peaonnats Lo cTOpUMb! NIOKYNBTEAR HE RBIRTICK OKOHYITENLHOR NORYNKOH aBTOMOBUAR, 8 rapaHTARYET €10
BponrpoBanne Ha DIpEAREHRIA (ROK , oBroBaprBEEMbIR O1ARNEHE,

2 B GAy2e -ECeHHON NS DINETR 1 HOCBOSEDEKEAHOH AGTINETI NOIHOR CTeMR0CTY BETCOBuN tomtanas G Aule Sales ine
SOTUBANET 38 COUOP 1Paty SHUTREN o HRUNNENE A 88TO HB "POLANY

3 B GAywse DECTOMKEHES GOTCBONA 48 RPuOBNeTEHUY 3ETOMOSNN. ¢4 21000 NOFYRATENA. CRAENT MOAYHART KPEIAT C KOMDANHER.
Wi BOIBDET REHEMHABIX CRBACT 33 Buniérir 103 0F CroumorTy aeronolinns

Bolspat 1 eOR380AKTCH RRCHE AROAENH aBTuMUOUIE ADYTOMY KIINEHTY ) o

4 Zapaiepreencsst astomobune K2 cante omnenan G Aute Sales Ine (oeynarenk NOATEENKARET 10 OIMALOMPACH ¢ apaBHNaMy
CUHDOIIEHAR CRARNIKR ANIMA-GPORENY GETOMOTINA » COTNACEH © 1N

5 Boe BankDirane IETPA T ¥ KOMUAGCInt SHROE NDCRSAHUEGE DI ABUUBRKITOR NUYNRTENEM !
6 Rutariarnn G Auto SBies. ING FADAHTACYET NEMPIRMIHOETE 1 S3ROMROL b NPOUEROKABHUS NPOdEBaeuelx antomobnnei
J o hewgas GORIVETLH DONTTEYL NORTDELIE COOPEL: ¥ PACKOA N0 CKABAY 8 T Kutes

8 Tory NaTEsn AONREH J3CAIRTE OTHIGNATENDROR YA0CTOBRNERNE 35 5 pabowx anei g Gyxranrepud sORMaMes

Brarorapnm 3a COTpyAHMMeCTBOo!
fcnv y Bac sosHYKAY BONPOCH N0 ONNATE, MAMTE Ha emall. account@globalautousa com



G-Auto Sales, Inc.

www GlobalAuloUSA.com

www GAUTOUSA Lom

G Auto Sales, Inc.

180-1 Carriage Lane, Delran, NJ 08075
+ 7 (495) 721-8448
+ 7 {812) 336-4264
seles@eiobalaytousa.com

cxrs@plobalautouss com

[ara: 2411012012
Vuaoiic Ne; W4722

Bankosckue PeRENINTLY Mokyrarens.
HMaspanue Banxa. CitizensBank PO Hexunenoe Jdexuc Hukohatsry
Aapec Banka: 1 Citizens Drive Aapec:  CNB np-t Hacrasuvikos 45-1-183
Riverside, RI 02915 §911271707¢
wempefavﬁm‘mx U
' Yﬁeamnbuaa npocwa %0 BOOM nap%gmu gax 2abupato caOR
Ne AubTa- KiweHrans. [Toche NAPeBORa aaker aETOMOEW T, 00RBaTEILHO SHKaNMTE
Ne cuéra 523601 2;168 OTRARLHNTE NOLTEOPAGHIG ! GTHPRIHEHUO « COEPLTETH &
ABA, 036076150 {Bate 1an, cy»ga:;;b noa\éleg foTe Gyxrarmepweii ug?ﬁu;m ;mo
i noChesHye IND g @ weroneka, koropuii Synet sabvoare
SWIFT CODE:  CTZIUS33 ozl appse ﬁy)awfrep&: ) apto, Bea orkpermexnn Syger
account@globsleutouss.com ! BIbLMATHCH wrpad B pasmepe
E 15 enpo.
Korn-go ﬂo;r Ne og Mapra/mogens T VIN {lenasaeg] Cywma
1 146563 | 2009 Wercedes-Benz C300 WDDGF81X40R073295 19,800 :
Cunks (ecnv npeaomsneaé}
Haneprai, ssbimdemer HaWiM Gatkou 33 Hepesoy Aeder 20
iponsscgeHs onnare
HUToro: 18,820

Malxn Monoseps,
fpasudenm romnanuy G Auto Sales, Inc.

v o Rl e P 5 “ by [V S
FULMI st UG e Y o My [ A N LR - A S
el -5 e Yoo ¢
0w ‘.. * Lagr R L L AT
ok e aftere o R e g & pebp e e T g 4 =
EY e
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Briarogaput/ 3a COTPYRRUECTEO]

Ecrw y Bas sosiiing 8onpocs 1o onnate, nutrite wa email accouni@globalaviousa.com
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APPENDIX “C”



18/1@/12-1% 35 33 MPSWinfoFIN-3991-738653

~~~~~~~~~~~~~~~~~~~~~~ Instance Type and Transmission ------evencen-
Notification (Transmission) of Original sent to SWIFT (ACK)
Network Delivery Status Network Ack
Priority/Delivery Normal
Message Input Reference 1535 121018KHANRUMMAXXX4774638811
R e R ke e Message Header -------w--rreconommn
Swift Input FIN 103 Single Customer Credt Transfer
Sender . KHANRUMMXXX

BANK OF KHANTY-MANSIYSK 0AO

KHANTY-MANSIYSK RU
Receiver , CHASUS33XXX

JPMORGAN CHASE BANK, N A,

NEW YORK,NY US

~~~~~~~~~~~~ wwsinsnnameeses Megsage Text cc-evecvicviiiniiiinnn
286 Sender s Reference
181012HMBOBEEBR3
23B° Bank QOperation Code
CRED
32A  val Dte/Curr/Interbnk Settld Amt
Date . 18 October 2012
Currency | © USD (US DOLLAR)
Amount . #1420,#
338. Currency/Instructed Amount
Currency . UsD (US DOLLAR)
Amount #1420, #
S0F Ordering Customer - ID
CCPT/RU/6782696220

1/OVCHINNIKOY IGOR YUREVICH
2/0BSKAYA UL 22, 7
3/RU/KHANTY -MANSIYSK
%78 Account With Institution - FI BIC
CTZIUS3IXKX
RBS CITIZENS, NA
PROVIDENCE,RI US
59: Beneficiary Customer-Name 8amp, Addr
/6236012168
G AUTO SALES INC
CARRIAGE LANE,DELRAN,NJ 08075,USA
7¢ Remittance Information
PAYMENT INVOICE 67779 DD 22/€8/2012
71A. Details of Charges
OUR




Hotification (Transmis=isn] of Origiral sent %o JWITT (ACK)

Network Dalivery Status : Hevwork Ack

Priogity/Del ivery Hozmal

Heszage Input Reference 1544 La&&a?ﬁﬂ&ﬂﬂﬁﬂﬁ&%?X@??U62QQ6l
o o m— Haxsxage Header ----=---oemsooossesmmmsss
Swift Input : FIN 102 Sangle Customer Credt Transfer

Sendex FHANRUTMN XX

EANK OF HHANTY-HANSIYIK 00

ANTY-HANS IYCK RY
Peceiwver CHASUS3IXX

JPHORGAN CHASE BANK, ¥N.a.

HEW YORXK, K& us

““““““““““““““““““““““““““ Hammage Taxe e o s S T S O e S
20 Sendexr's Reference
12Ga823HMBO0O000S
2498 Bark Operavion Code
CRED
928 Val DbefCurzr/ Interhnk Bectld &mb
Date 22 August 201Z
Currency USDh (US DOLLAR)
Amoart 19920 ¢
23E: Currency/ Instructed Amount
Currency UsD (US DOLLAR)
Banorards fi9seo . §

50T Ordering Customer - ID
COPT/RU/ 6102696220
1/ GUCH INH IKOV 1GOR YUREVICH
zf OBSHAYA UL 22, 7
3/ U/ EHANT Y -HANE IWSK
574. Account With Institucion - TI BIC
CTZIUZ23XXX
PES CITIZENS, H&
PROVIDERCE ,RI  US
59 Beneficiazy Customer~Hame & Addr
JEZ26012166
G-Aute Salex, Inc,
150-1 Carriage Lane, Dexlan,
HJ 08078, USA
10 Remittance Informat ion
P AVMERT TOR INUVOICE 871179
D, 2alzf2ef 08 TOR AUTO GMC Acadia
Y1 LGKEWREDTCJELLIEED
918 Details of Charges

«----w-—«»a—mw——-w-—-«—«—-a»«-’-—-s-»‘—»-b-—-a-u §£¢5§aga ‘rraiitt &-4&1&‘-“4'&bu&ﬂ-ﬂmw&-“’“w-mdw‘umi—_

{CHKE TCLZQSEE22AL )
FEI 5 ignatuare f&&ﬁ E quxval env

*************************** InteTVvent ions e o S o e S
Category KHetwork Repork

Creation Time 2aj 08/ 1z 15 45 18

application SWIFT Invsxfacs

Qperator SYSTEHK

Text

{1 FZLKH&ﬁFUHK&KXX4?30522%61}{Q {177 12082315896 1{45L LR



82/10/12-16 16 16 MPSWinfofIN-6012-727247

Instance Type and Transmission
Notification (Teansmission) of Original sent to SWIFT (ACK)
Network Delivery Status < Network Ack
Priority/Delivery Normal
Message Input Reference : 1616 121B802KHANRUMMAXXX4762634046
~~~~~~~~~~~~ “emememe-e----- Message Header
Swift Input . FIN 183 Single Customer Credt Transfer
Sender KHANRUMMXXX
BANK OF KHANTY-MANSIYSK OAO
KHANTY-MANSTIYSK RU
Receiver : CHASUS33XXX
JPMORGAN CHASE BANK, N.A.
NEW YORK,NY US
Message Text
28. Sender's Reference
821012HMBEROBGBEG
238 Bank Operation {ode
CRED
32a val DtefCurr/Interbnk Settld Amt
Date . 92 October 2012
Currency UsD (US DOLLAR)
Amount .
Currency/Instructed Amount
Currency UsD (US DOLLAR)
Amount .
Ordering Customer - ID
CCPT/RU/6702696220
1/OVCHINNIKOV IGOR YUREVICH
2/0BSKAYA UL 22, 7
3/RU/KHANTY -MANSIYSK
Account With Iastitution - FI BIC
CTZIUS33XXX
RBS CITIZENS, NA
PROVIDENCE,RI US
Beneficiary Customer-Name &amp; Addr
/6236012168
G-AUTO SALES,INC
156-1 Carriage Lane, Derlan, NJ 080
75 USA
Remittance Information
PAYMENT FOR INVOQICE 67779
in 2012/22/@8 za AVTO GMC Acadia
VIN 1GKEV33D483165908
Details of Charges
OUR




BAHKOBCKHI OPJIEP N 25

0401067

08 oxrsibpn 2012 ¢

Hara
Cymma niponuchio HYetupecra aesanocro TPH THICHUM CTO ABeHanuaTs py6 45 | Bug o, 17
xon {15920.00 LISD)
) Ouep. nar
Haarensik ‘ Ca N _Cymma
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Transtated from Russian into English

PAYMENT ORDER # 25 OLTOBER 8™ 2012
DATE
AMOUNT IN WRITING Four hundred and ninety | Form of payment 17
three thousand one
hundred and twelve
rubles forty-five kopeks
o o j(sgzoo0Uushy o
Ordering customer Account number Amount
RZAEVA IRINA 42307840228003800098 | 49311245 16920 USD
VLADIMIROVNA
Recipient Agoount number
OJSC "Sherbank of 30220840828000002000
Russia"
Branch of QJEC
“Sherbank of
Russia"Branch bank
NeB8617 Additional office
Ne8617 7 043 Branch
Neg6170f OJBC
“Sherbank of Russia” ,
Purpose of payment

Wiite off based on & Fansfer to another banking insttation
Transfer to CITIZENS BANKC UNITED STATES 1 CITIZENS
DRIVE RIVERSIDE,RI 02815, ACCOUNT #6236012168

BENIFICIARY- G-AUTO SALES INC.

Bank references

Custorner initial. /signature /
Accountant. MASLOVA O.M. /signaturs /

/RECTANGULAR STAMPPAYMENT COMPLETEDY

End of Transfation

| E’l §z§?{is- v ¢ H MJ’

the taws of the United States of Améfica that the annexed English transiation is a true and accurate
transtation of the anrexed original Russian language docurment ™

declare and state under penalty of perjury under
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Account: 5236012186 - G Auto Sales INC Procossed on: 10/25/2012
Transaction Typk: Wire Transfer in BAI Code: 195« Incoming Maney Transfer
Bank Ref Number- Customer Ref Number:

Date: 10/25/2012 Amount Credited; $19.900.00
Description:

FED NO: 10258iQGCO5000088810250801 F¥03 SENZ‘JER BNIK: JPMORGAN CHASE BANK, NA SENDER ADDRESS

NIKOLAEVICH ORG ADDRESS: PASBT04975506 'RUSSIA SANKT-PETERBURG PR NASTAVNIKOV 45/1-183 ORG Fi
10021600021 ORE Fl JPMORGAN CHASE BANK, NA ORG F1 AUDRESS: NEW YORK, NY BNF 1D: 6236012168 BNF
NAME: G AUTO SALES INC BNF ADDRESS. 150 CARRIAGE LN # 1 DELRAN NJ 08075 OBL: PAYMENT FOR
AUTOMOBILE RFB(ORF): SWF OF 12/10/25 RFB(SRF)‘ miMOOQQQJS

httos://fwww i citizensbankmoneymanagergps.com/cb/serviet/cbonline/jsp/account/transac., 10/25/%
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APPENDIX “D”




AESDurect Shipment Record: 038EUL1046438 Page 1 of 1

Shipment Information USPPI

Fller ID 113154282 Name GLOBAL AUTO INC.
Shipment Reference Numbar O38EU(#(}]66438 ID Number 223673425 (EIN)
ITN: 1‘2 2 8003923 Contact SERGEY SERGEY
Current Date/Time: ’ﬂ“ ‘ .Av‘r,zem 18:28 2016 EDT Phone 9083515888

Rl
'- ) v‘;a Cargo Origin 150-1 CARRIAGE LANE
Departure Date ,,-r-:'s‘u g"“ ) DELRAN, NJ 08075

12/2 '
A R
Transportatior ﬁuﬁmher l.m
originsta tewy‘i‘?’zr”il &tg e ;o a%g ’%{’N“ 9 Ultimate Consigneea
TR S ) ;i N( B (FD) Name CARCONT LTD
NEW YORK, NY (1001) Consignee Type ()

Uniading Par, { ER KOTKA,FINLAND (40549) Contact
M‘ Phone 35852604722

Mode of Tra @ VESSEL (10)
Carrler SCAC .f)u' UNKNOWN CARRIER (UNKN) Address ,‘;‘S;",i‘;” [,{-ILEJQIEOQ"
——————Canveyance-Name EFHE-€-RICKMERS-1256 :
Routed Transaction? No Frelght Forwarder
Related Companies? No Name EMPIRE UNITED LINES
Hazardous? No ID Number 113154282 (EIN)
Contact MICHAEL HITRINOV
Phone 7189986900

Addrass 2303 CONEY ISLAND AVE
BROOKLYN, NY 11223 US

Cammaodities
Item EIC Scheduie B/HTS/Description Qty Gross Wt. Value Origin Licensa Vehlicle
1 QS 8703900000 1NO 2160 KG $ 27700 D c33 Yes
2010 GMC ACADIA SLT-2
Licanse Details
License Type: NLR NO LICENSE REQUIRED, OR ONLY CONTROLLED FOR
ANTI-TERRORISM (AT} (C33)
Used Vehicle Detalls
Vehicle 1D: 1GKLVNEDG6AI138200
1D Type: Product ID

vehicle Title:
Vehicle State

8703500000 1 NO 1652 KG $21400 D
2010 ACURA RDX

License Details
License Type: NLR NO LICENSE REQUIRED, OR ONLY CONTROLLED FOR

ANTI-TERRORISM (AT) (C33)

Used Vaehicle Detalls

Vehicle ID: 5J8TB2ZH29AA000682
1D Type: Product ID

Vehicle Tite:

Vehidle State

Equipment
Equipment Number
TCNUB761450 7876388

Seal Number

https.//aesdirect.census.gov/aes/system/e2 cgi 4/28/2016




AESDirect Shipment Record. 038EUL1039353 Page 1 of 1

Shipment Information USPPI

Filer ID 113154282 Name GLOBAL AUTO INC.
Shipment Referance Number 0385%&;039353 ID Number 223673425 (EIN)
ITN: % %#%005351 Contact SERGEY SERGEY

1“ s, “Lﬁ%"’.; 3
Current Date/Time: y »Iig ; q% 2
a«.v'

"14:22:47 2016 EOT Phone 9083515888,

Cargo Origin 150-1 CARRIAGE LANE
DELRAN, NJ) 08075

Departure Date o v 11/13[1@@;
ransportatlo‘r_g, re m N
Orlglq.s t% \ %\ 31 ’ Y) Ultimate Conslgnee
qbuf! 2&

'& NEW YORK, NY (1001) Consignee Type ()

Contact

Mode of Tra VESSEL (10)
Carrier scAC/xA'rA" UNKNOWN CARRIER (UNKN) Address MERITUULENTIE 424
(

ND (FI) Name CARCONT LTD
un adlng Pq KOTKA,FINLAND (40549)
-w Phona 35852604722
firm
Conveyanca Name KAETHE C. RICKMERS 1245

Routad Transaction? No Frelght Porwarder

Related Companles? No Name EMPIRE UNITED LINES

Hazardous? No ID Number 113154282 (EIN)
Contact MICHAEL HITRINOV
Phone 7189986300

Address 2303 CONEY ISLAND AVE
BROOKLYN, NY 11223 US

Commoditias
Item EIC Schedule B/HTS/Description Qty Gross Wt. Value Origln Liceanse Vehicle
1 OS$ 8703500000 1NO 1521 KG 415888 D c33 Yes
2009 VOLKSWAGEN TIGUAN
License Detalls
License Type: NLR NO LICENSE REQUIRED, OR ONLY CONTROLLED FOR
ANTI-TERRORISM (AT) (C33)
Used Vehicle Detalls
Vehicle ID: WVGBV7SN29W525297
1D Type: Product ID
Vehicle Titfe:
Vehide State
8703900000 1 NO 1774 KG  $ 10600 D
2011 JEEP COMPASS
License Details
Ucense Type: NLR NO LICENSE REQUIRED, OR ONLY CONTROLLED FOR
ANTI-TERRORISM (AT) (C33)
Used Vehicle Details
Vehicle ID; 1J4NF5FB780282296
ID Type: Product ID
Vehicle Title:
Vehicle State
8703900000 1 NO 1523 KG  $ 20800 D Cc33
2009 MERCEDES-BENZ C300
License Details
License Type: NLR NO LICENSE REQUIRED, OR ONLY CONTROLLED FOR
ANTI-TERRORISM (AT) (C33)
Used Vehicle Detalls
Vehide 1D: WDDGFB1X49R073295
1D Type: Product ID
Vehicle Title:
Vehicle State

Equipment
Equipmant Number Seal Number
TGHUB737440 7876117

https.//aesdirect.census.gov/aes/system/e2.cgi 4/28/2016




ALSDirect Shipment Record.

Shipment Information

Filer 1D
Shipment Referance Number

N.
i f‘f‘ ‘@

Current Date/Time:

W
P
%

038EUL 1039353

113154282

9395%@393;3

xﬁoﬁﬁ fB‘ﬁOOsZSi

28"’14 22:47 2016 €DT

Departure Date S “.‘ 1/{’ 1
P . .{ ; ?g{%“"’ ﬁ‘fﬂ[ G
Transportatmm, ttiber Y 1’{@3%53,§ i
s TG T il
55 ‘%ﬁ@e&%&@m
o 12 N, SEINTAND (P

o S
% 5%

r i

Unladlng Porty % 5%
tAode of Trﬁ po w o
carrier SCAC/ Th
Costveyance Nafe
Routed Transaction?
Related Companles?

Hozardous?

Commodities
Item EIC Schedule g /HTS/ Description

31 05 8703900000 N
2009 VOLKSWAGEN TIGUAN

License Details

License Type: NLR NG LICENSE REQUIRED, OR ONLY CONTROLLED FOR

ANTI-TERRORISM (AT) (C33)
ysed Vehicle Detalls

NEW YORK, NY (1001)
KOTKA, FINLAND (40549)
VESSEL {10}

UNINOWN CARRIER (UNKN)
KAETHE €. RICKMERS 1245
No

No

No

vehicle 107 WVGBVTSN29WE25297

1D Type: Product 1D
Vehicle Title:
Vehicle State

2 05 8703800000
2011 JEEP COMPASS

License Details

License Type: NLR NO 1LICENSE REQUIRED, OR ONLY CONTROULED FOR

ANTI-TERRORISH (AT} (€33
ysad Vehicle Details

vehicle 10: 13J4NF5EB7BD2B2296

10 Type: Product 1D
Vehitte Title:
yvehicie State

3 0s 8703900000
2009 MERCEDES-BENZ C300

License Details

License Type: NLR NO LICENSE REQUIRED, OR CNLY

ANTI TERRORISM {AT){C33}
Used Vehicle Detalls

vahicie 102 WDDGFB1X49R073295

10 Type: Froduct 10
vehicle Titie:
Vehicfe State

Equipment
gquipment Numbar
TGHUB737440

https://aesdirect.census gov/aes/system/ez,cgi

CONTROLLED-FOR

Page 1 of 1

usPPL

Name GLOBAL AUTO INC.

I Number 223673425 (EIN)

Contact SERGEY SERGEY

Phone 9083515888

Cargo Origin {50~1 CARRIAGE LANE
DELRAN, NJ 08075

Uitmate Consignee

Name CARCONT LTD

consignee Type {

Contact

Phone 35852604722

Address MERITUULENTIE 424
KOTKA, F1 48310

Froight Forwarder

Nama EMPIRE UNITED LINES
D Number 1133154282 (EIN)
Contact MICHAEL HITRINOV
Phone 7189986900

Address 2303 CONEY ISLAND AVE

BROOKLYN, NY 11223 US

Qty Gross Wt value Origin License Vehicle

1NO 1524 KG §15888 D C33 Yes
NG 1774KG  § 10600 D 33 Yes
{NO 1523 KG $20800 D €33 Yes
Seal Number
7876117
4/28/2016




ALSDirect Shipment Record. 038EUL1045297-2

Shipment Information

Filer ID 113154282
Shipment Referance Number O38EUL1045297-2
SR
ITN: » ﬁgoi?“apzogpzzoss
o ERR I .
Current Date/Time: i Uipb);28"14.50°45 2016 EOT
L T R
“ 6 W

o g /s
Departura Date PR N
Hn Y i lh, O

Transportatio;ir Re’{zé:;:{engg Nimbar

vk G, .
OriginStatetiily iy i!ﬂ. ¥ '

Lt fAR Ly

Countey,af.D

ERBofL P

Uniading Port. o & KOTKA,FINLAND (40549)
Made of r?‘é‘"‘ﬁfé;gi ton" VESSEL (10)

Carrier SCAC/FATA. UNKNOWN CARRIER (UNKN}
Conveyance Name MSC SARAH NU3ODIR
Routed Transaction? No

Retated Companles? o

Hazardous? No

Commuodities
Ttems £IC Schedule B/HTS/Description

1 05 8703300000
2008 TOYOTA PRIVS

License Datails

License Type: NLR NO LICENSE REQUIRED, OR ONLY CONTROLLED FOR

ANTI-TERRORISM (AT) {C33)

Used Vehicle Detalls

Vehicle ID- JITDKB20U897858466
{0 Type, Product 10

Vehicla Tite:

Vehlcie State

2 OS 8703900000
2008 TOYOTA CAMRY

Licensé Datails

License Type: NLR NO LICENSE REQUIRED, OR ONLY CONTROLLED FOR

ANTI-TERRORISM {AT} {C33)

Used Vehicle Detalls

Vehicle 1D 4TLBE4BK19USI06703
1D Type. Product [D

Vehichs Title:

Vehicle State

Equipment

Equipntent Number
TCKUBE73233

hitps.//zesdirect.census gov/aes/system/e2.og1

usPpl

Name

ID Number
Contact
Phone
Cargo Origin

Uimate Consignee
Name

Consignee Type
Contact

Phone

Address

Fraight Forwarder
Name

0 Rumber
£ontact

Phane

Address

Qty Gross Wt Value

1 NO 13523 KG

Page 1 of 1

GLOBAL AUTO INC.
223673425 (EIN)
SERGEY SERGEY
4083515888

150-1 CARRIAGE LANE

DELRAN, N1 08075

CARCONT LTD
{}

35852604722

MERITUULENTIE 424
KOTKA, FI 48310

EMPIRE UNITED LINES
113154282 (EIN)
MICHAEL HITRINOV
7189986900

(Ptint)

2303 CONEY ISLAND AVE
BROOKLYN, NY 11223 uS§

INO 1658KG  $8905 O €33

Seal Number
7876363

Origin License Vehicle

$12197 D C33 Yes
Yes
4/28/2016
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Seo wabshte for arge varsion ofihe reverse | Ver péging Web para {érmlnog y condiciones | Cuotpu BeS-caRt 47 cakasomneen ¢ oBpatHofl croponod | REFHRAKIRARAM, | wwwmscmedshipeo.com

r-m‘ MEDITERRANEAN SHIPPING COMPANY S.A,

BILL OF LADING No. MSCUAR381789

2303 CONEY ISLAND AVE TEL: 7188025800
{ BROOKLYN, NY 11223

NON-NEGOTIABLE COPY Tt fete Caas 51
s c Vebalts: warw. Ipcocom SCAC Cods MECU NQ, & SEQUENCE OF CRIGINAL BAL's NO. OF RINER PAGES
¢ Of ONE [}
SHIPPER: FORWARDING AGENT
ENPIRE UMTED UNES

CONBIGNEE: This 8. Is not negotiabls uniess marked “To Ordar / To Order of.. here,

CARCONT LT0

MERITUALENTIE 424, TEL: 4358 6 250 47 22/ FAXC +333 8
48310 KOTKA, FINLAND 2604755

CARRIER'S AGENTS ENDORSEMENTS: (include Agent(s) st POD)

PERIOD,

NOTIFY PARTIES: (No rasponsiblity shall sttach to the Cesiar ar 1o his Agent for fsthure to aatify
ses Clause 20)

TEMPEATURER.
LLPYORAI0 NISETR: RIS

A= U WNECH

CARCONT LTO .
MERITUULENTIE 424, TEL: +358 5 250 47 22/ FAX: 4358 §
48310 KOTHA, FINLAND 260 4755 Y il
)
VESSEL & VOYAGE NO, (see Clauses 8 & 9) PORT OF LQADING PLACE OF RECEIPT: (Cambingd Transpadt ONLY - sew Clauses 14 5.2)
KAETHE C, RICKMERS - 1250R NEW YORK, NY X0000N000XKICONK
BOOKING REP SERVICE CONTRACT NUMBER PORT OF DIGGHARGE PLACE OF DELIVERY (Combined Transporl ONLY - sso Clausas 1 3 5.2)
038EUL 1048438 12535WW KOTKA, FINLAND X30XNOOATOKKNXXX
PARTI CULARS FURNI SHED BY THE SHI PPER NOT CHECKED BY CARRIER CARRIER NOT REQPONS! BLE- See Quute 14
Containar Numbers, Bes| Dasastglion of Puokages wnd Oeads
Numbars snd Harks (Continued on attached B1 of Ludtrg Rider paga(s), f applicants) Groes Cargo Waight Maasurement
TCNUBT81450 1 UNPACKED OR UNPACKAGED OF 2010 GMC ACADIA SLT-2 1,746.000 KS8
e o TOTEI83 VINY 1GKLVNEDSAJ138200 1552830153,
1 UNPACKED OR UNPACKAGED OF 2018 ACURA ROX 1,620.000 KGS,
VIN# 5J8TBZHZVAADO0G8Z 2,364,254 LBS.
1 UNPACKED OR UNPACKAGED OF 2010 TOYOTA YARIS 1,567.000 XG8.
VING JTOBT4KI1AS282394 3.454.644 LB,
X20121210003923
X20121210004019
FREIGHT PREPAD
o 4,841,000 5
Tou e jreeaey by : e 10,6T2.678 LBS
SOV LOAD, FTIIN, AND COUNT
BATYERY  TANR ORAINGD
[TOTAL NUKBER OF PACKAGES: 3
11 sbove covxme Ll os. {achnet o soltyare wery seporiod tromtre USA 1A Sapwri aduinisiration ¢ wiiens oual Do camiled ol ik by the Mrchant. Cysraion, aantrary to US towis srohl Misd

FREIGHT & CHARGES Carpe shall not bs delivered unjess Fraight & charges are paid (sae Clause 18).

ON MR RS
oF THE '8 APPUICAB
{smresnT,
O this b 3 regetade (Yo Onder

g
:
i
:
7
:
g
i
¥
i
H
i
:
i

staled oL the tep, al of Uss tanar 8nd daie, and wherews ew adghal B of Lading has bew
surendared oll oiher Bl of Lading sl be veid.

DECLARED VALUE (only appicaie If Ad Valsrent CARRIER'S RECEIPT (No. of Catys or Pkgs revd by Camer SIGNED By M3C (USA) Inc. as Agent on behaif of the Camer
Changos paid - xes Clauss 1.3) 200 Clausa 14.1) MSC pany S.A.
00000 XXXX feontr
PLACE AND DATE OF [SSUE EHIPPED ON HOARO DATE
NEW YORK - 22-DECEMBER-2012 22.DECEMBER-2012
o

~ U.39, Editien - 087200 TERRS CONTINUED ON REVERSE I




See wobsila for larga varsion ¢fihe raverse | Ver pagina Web para témitnos y condiclonas | CuOTPH BE6-CART ATA caKAKOMAEHMR ¢ 06paTHOA croposefl | A R MAMKRERRE, | wwwmscmedshipes.com

-

[m_ MEDITERRANEAN SHIPPING COMPANY S.A. SEA WAYBILL No. MSCUAR315118
“Podto-Port or "Combined
NOT-NEGOTIABLE COPY Trnaport (vea Cisuat 1}
s c werw. pea.com SCAC Cods MSCy |NO-8BEQUENCE GF GEA WAYRLLS NO. OF RIDER PAGES
¢ of Zmo Q
EMPIRE UNTTED LINES [FORWARDING AGENT
2303 CONEY ISLAND AVE REF R 103783
gy
CONSIGNEE: CARRIER'S AGENTS ENOORGEMENTE: (inciuds Agent(s) at POD)
CARCONT LYD -
AT e Ll s
5‘5’?{1'}'5:”"5 o o b
B Rinds
NOTIFY PARTIES: (No responsibiity shafi allach 10 tho Carnder orto his Agemt fur falure 0 oty - see
Clauge 20)
CARGONT LTD . .
il et T R
O STE At 47 2 PAx: +258 8 25047 55 ;
VESSEL & VOYAGE NO, {se0 Clauss §4 9) PORT OF LOADING PLACE CF RECEIPT: (Combined Trantpont GNLY - sne Clauses 1 8 8.2
KAETHE G, RICKMERE 1245R NEW YORK, NY J00XXICOA00000K
|sooKING REF SERVICE CONTRACY NUMBER | PORT OF DISCHARGE PLACE OF DELIVERY (Combined Transpart ONLY - sa¢ Clauses 1 45.2)
038EUL1039353 12-530WW KOTKA, FINLAND 2000000000000
\
PARTICULARS FURNISHED BY THE GHI PPER NOT CHEGCKED BY CARRIER - CARRI KR NOY REOPONS| BLE~ Ses Cause 14
Cantalner Numbers, Ssal Dessriptio: of Paxkeges and Goeds
Numbars and Marks (Continusd on attached Gea Waybll Rider pegafs), §f appiicabie) Gruss Carge Weiht Nassuramant
TaHUs7s7440 1 UNPACKED OR UNPACKAGED OF 2008 VOLKSWAGEN TIGUAN 1,526,000 KGS,
A WBIR: TATG7 VINCWVGBVTSNZaWS25207
1 UNPAGKED OR UNPACKAGED OF 2011 JEEP COMPASS 1,426.000 K38,
VINS1JNFEFBTBD282208
1 UNPACKED OR UNPACKAGED OF 2009 MERCEDES-BENZ C300 1,643,000 Kas.
VINSWODGFA1X40R073208
FREIGHT PREPAID
oL . 4,685,000 g5
AT Do
BATTERY MAS CISCONMECTED AND GAS YA DRARNSTY
X20121106006351
TOYAL NUMBER OF PAOKAGES: 3
1) whovs etmrud 1)98, (OChai gy of Sefiwwe wwrg axporiod fown | he USA Live szpefl aonirisiration ropdotlam susi be compilod W IR by (e MiecANN . D'ud.-\_eﬂldy te B jawla pred Mied J
nmuummn:upuhmu.mmm

FREIGHT & CHARGES Cago shall nol be dalvered unless Freight & charges are psid (sse Clause 18).

sther
onlied “Carriars L]
dumm«mmn—an-«- vhm”:&.cm
mu ﬂm m IN ACCEPYTING THIS SEA

TO, OM 433
WMDM!EMLFDFTMEM THE OWNER OF GOODE
WARRANTS HEL HAS MHNDNNTDDOIO,N.L

NS WHETHER PRINTED, 8T,
mmmmmmmnmmummumm
TERMS AXD CONDITIONS OF THE GARRIER'S APPLICASLE TARIFF AS IF
THEY WERE ALL $IGNED BY THE SHIPPER.

g by w-mnmhhqﬂu Mvﬂh
] Ses Waytilis

mada ey ts ¥ r
4 -‘-'t::nm nd deSwery ¥
Frak nly ““dpwmnm-dd
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MSC MEDITERRANEAN SHIPPING COMPANY S A
17-14 Chemin Rieu - 1208 Geneva - Switzerland
Service Contract No 12-535WW

1. ORIGIN(S).

USA

2. DESTINATION(S) .

EOUS Estonia, Leetonia, Lithuania, Germanyy Belgium, Poland, Finland, Netherlands, France
GTBEA Russia, Ukraine, Georgia, Romania, Bulgaria, Israel, Egypt, Lebanon, Turkey. Greece,
Benin, Togo, Angola, Guinea, Ghana, Nigeria, Ivory Coast, Gambia, Senegal, Camerourn, Libya,
Morocco

IPMR: Saudi Arabia, Oman Bahrain, Kuwsit, United Arab Emirates, Irad, Qatar, Yemen Republ:ic,
Pakistan

WCSA. Chile, Colombia, Peru, Ecuador

3. COMMODITY (IES) Motor Vehicles, NOS, Mutor Vehicle Parts, NOS, Machinery, NS

4. MINIMUM VOLUME COMMITMENT ("MVC") OR PORTION.
BUUS 10000

GTBEA. 100 TEUS

IPMR. 500 TEUS

WCSA: 100 TEUS

TOTAL MVC 10700 TEUS

S. RATES AND CHARGES.

See Appendix A

(a) In addition to the rates stated in this Contract, shipments made hereunder shall be
subject to the rules, regulations, terms, conditions, surcharges, genexal rate increases, and
all other provisions listed in Carrier’s tariff(s) applicable to carriage between the relevant
port of loading and the port of destination and in effect at the time of shipment including but
not limited to any fees, costs, levies or charges whatsoever axising out of or related to clean
air programs, and to the terms and conditions of Carriex’s bill of lading or sea waybill; as the
case may be, and all said provisions are hereby incorporated in this Contract by reference.

{b) The rates in this Contract shall be subject to increase by the amount cf any general rate
increase published in the Carrier’s rate tariff applicable to the Trade {s} covered by this
Contract Said increase shall be applied by the Carrier automatically and Shipper consents to
Carrier filing an amendment to this Contract with the Federa! Maritime Commission reflecting
said increase, without any further signature or consent of the Shipper If rates are increased
through application of this paragraph, Shipper may in its discretion request a negotiation in
good faith regarding a reduction of the increase published by the Carxier If a signature, in
this case necessary, is delayed by more than five (5) business days, the Carrier .an and will
assess all shipments at the applicable rate based on the general rate lincrease as published in
its tariff from the time same is into effect

{c) If during the term of this Contract, security related charges are published by Carrier in
the governing tariffis) applicable to this Contract, covering such as, but not limited to,
security charges as may be introduced at ports/ terminals covered by this Contract, such tariff
published security related charges will apply in addition to all other conditions &nd
provisions set forth in this Contract

Contract does not include any ISPS Securi*y Charges, which do mot form PART of the freight, and
which are additionally payable as levied locally by the loading and discharging port terminals.

(d} I1f during the term of this Contract, Carrier changes its policy and nc longer provides
chassis, it shall have the right to cease providing chassis after a ninety (90) days notice to
the Shipper 1In the event that Carrier exercises its right to stop providing chassis, Shipper
shall have the right to terminate this Contract as at the expiry of the notice or earlier by
agreement Such right to terminate shall be the sole remedy of the Shipper for Carrier’s
exercise of its right to stop provading chassis

{~3 Third Party Costs Clause
Nctwithstanding any provision herein to the contrary whatsoever, where the Carrier 1s subject to
extra or increased costs ih the performance of this Contract which arise

1 From facts or cir¢umstances which were not within the contemplation of the parties at the
time this tlontract was made; and

2 The extra or additional costs are raised by a third party, subcontractor or company used
by the Carrier in the performance of this Contract:

285
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The Carrier shall be entitled to add the extra or additional costs to the total costs invoiced
to the Customer and they shall apply as if the said extra or additional costs had always formed
part of this Contract The Carrier shall, if requested, provide documents in support of the
extra or additional costs

(£) Shipments hereunder moving to and/or from an inland destination and/or origin shall be
subject to the applicable inland pertion published in the relevant Carrier tariff at the time of
shipment, except as otherwise expressly provided herein.

(g} Carrier shall provide regularly scheduled sailings and space aboard its vessels for _
TEUs per sailing, sufficient to accommodate Shipper’'s volume commitment reasonably spread over
the Contract per:iod

{h) For purposes of this Contract, a container of 20/ external length shall constitute one TEU,
a container of 40’ external length {including a 40f high-cube container) shall constitute one
FEU or two TEUs

6. CERTIFICATION OF SHIPPER STATUS
Shipper hereby certifies its status as (check only one of the fallowing)

Oowner of the cargo -
A shippers’ association i or
A non-vesse! operating common carrier (“NVOCC”) __ X

WP

1f status is C above, Shipper shall provide Carrier with evidence that Shipper and any and all
of its affiliates authorized to utilize this Contract have published a tarxiff and provided the
U.S. Federal Maritime Commission (“EMC¥) with the financial security reqguired by its
regulations. If status is B above, Shipper shall provide Carrier with a statement that none of
the members of the shippers’ associations participating in this Contract are NVOCCs or, if any
@f the members participating in this Contract are NVOCCs, with evidence that such members have
pubiished tariffs and provided the FMC with the financial security required by its regulations.
Shipper shall be under a continuing obligation to report any change in its status, or the status
of any of its affiliates or members, to Carrier

I1f Shipper fails to comply with the provisions of this certification, any shipments in the
possession of Carrier at the time such failure is discovered may be returned to or made
available to Shipper and any and all liabilities, attorneys’ fees and expenses 1incurred by
Carrier in connection with the shipment shall be for Shipper‘’s account and constitute a lien on
the cargo and any sub-freights due and owing

Shipper shall be liable to Carrier for all liabilities, attorneys’ fees, civil penalties and
expenses incurred by Carrier as a result of Shipper's failure to adhere tc this “vst.fication

7. CONTRACT RECCORDS
FMC requests for service contract records should be addressed to Miss Lily Hennemann, o/ M5,
12-14 Chemin Rieu, 1208 Geneva, Switzerland, telephone number 41-22-7103-8888

8. DURATION (TEBRM) .
Effective ~ 18 ® December 2012
Effective Through 17" December 2013

9. PROVISIONS/NOTES/EXCEPTIONS

9 (a) Usae of Sea Waybills instead of Bills of Lading (When Applicable)

In consideration of Carrier issuing, at the Shipper’s request, sea waybill{s) instead of bill{s!
of lading for the contract of carriage of the cargo, the Shipper hereby indemnifies Carrier for
all and any claims, losses, costs, expenses and liabilities of any nature whatsoever that arise
in consequence of the use of a sea waybill instead of a bill of lading The Shipper further
undertakes to ensure that the ultimate consignee of the cargo receives a legible copy of, by fax
or e-mail, and agrees to abide by, the terms, conditions, exceptions and limitations contained
in the Carrier sea waybill.

Without limitation the indemnity shall include where

e The consignee refuses to abide by the terms and conditions contained in the sea waybill:

e There is a claim for wrongful delivery against Carrier even though Carrier has
delivered the cargo to the consignee named in the sea waybill or to the consignee to whom
the Shipper, directly or by its agents or subcontractors, has directed the cargo should
be delivered and

s« The consignee refuses to pay any additional charges that the Shipper has agreed will
apply to the carriage

9 {(bj Verification of shipments




Case 1 13-cv-02479-SLT-RER Document 10-1 Filed 05/16/13 Page 4 of 39 PagelD # 287

Shipment records maiwtained to suppért the performance of this Coptract will be copies of bills
<f lading

9 (¢} Confidentiality
This Contract is to be kept CONFIBENTIAL and 1s not to be reported by Carrier /Shipper or any of
their members/affiliates

9 (d) Arbitration and Applicable Law

Should any dispute arise out of this Contract, the matter in dispute shall be referred to three
persons at New York, one to be appointed by each of the parties hereto, and the third by the two
se chosen their decision or that of any two of them shall be final

This Contract shall be subject to the Shipping Act of 1984, as amended by the Ocean Shipping
Reform Act of 1998, and shall otherwise be construed and governed by the laws of the State uof
New York

9 (o) Non-Performance

{1) In the event that Carrier fails to provide the minimum amount of space set forth in
Article 5(g} above on any sailing for reasons other than those set forth in Article 9fe: ({3}
hereof, then Shipper shall be entitled to additional space on one or more subsequent sailings
during the term of this Contract equal to the amount of space Carrier was unable tov provide In
the event Carrier fails to provide all or part of such additional space prior to the expiration
of this Contract, then Shipper shall be entitled to a reduction in its minimum cargo commitment
equal to the amount of such additional space that Carrier was unable to provide The provision
of addit onal space and the reduction «f the minimum cargo commitment shall constitute Shipper’s
sole remedies for breach of this Centract by Carrier Under no circumstances shall Carrier be
liable for any indirect, consequential, punitive or other damages in connection with this
Contract

{2) In the event Shipper, for reasons other than those set forth in Article 9{e) (3} hereof,
fails to meet the minimum cargo commitment set forth in Article 4 hereof or any portion thereof
(or such cargo commitment as it may have been adjusted pursuant to this Article 9(e}, whichever
is less), then Shipper shall be liable for and agrees to pay to Carrier liquidated damages of
$250 per TEU for each TEU by which the amount of cargo is less than the minimum cargo
commitment such liguidated damages shall be the sole remedy of Carrier for Shipper’s failure
to fulfill the minimum cargo commitment and no further liability shall be incurred by Shipper as
a result of such failure

(3) Notwithstanding any other provisions of this Contract, and to the extent Carrier or
Shipper fails to meet any obligations imposed hereunder due to force majeure, the performance of
this Contract shall be deemed to have been frustrated and no cause of action for breach or
liability hereunder shall arise as a ccnsequence thereof For purposes hereof, the term “force
majeure” shall mean and include, without reservation or limitation, strikes, lockocuts or
exceptional circumstances arising from the threat thereof; Act of God, acts of terrorism or
threatened acts of terrorism, acts of State or Public Enemy, including but not iim:ted to war,
restraints of princes, riots, civil disorder and insurrection, embargo or other disruption or
interference with trade; marine disaster, fire or other casualty

9 (£) Definition of Chargas (Demurrage, Storage, Datention, Per Diem) in the USA

DEMURRAGE
A charge assessed against the cargo remaining inside the USA Terminal facilities after the
expiration of free time, for the usage of its land

Free Time & Charges
As per applicable Tariff

STORAGE
A charge assessed against the cargo remaining inside the USA Rail Road facilities and / or

Container Yards after the expiration of free time, for the usage of its land.

Free Time & Charges:
As per applicable Tariff

DETBNTION o
A charge assessed against the cargo remaining_inside the USA Terminal or Katl Road facilities or
Container Yard after the expiration of free time, for the usage of Carrier’s {full} equipment

Free Time & Charges:
As per Steamship line’s Tariff
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PER DIEM
A charge assessed, after the expiration of free time outside of the USA Terminal or Rail Road

or Container Yard facilities, for the usage of Carrisr’s rquipment (full or empty)} until it's
return to Carrier’s custody at the point of pick up

Frea Time & Charges
As per Steamship Line’s Tariff & Interchange Agreemant

10. CONTRACT PARTIES:

The parties (Parties) are {a} MSC Mediterranean Shipping Company S A (Carrier} and (b} the
shipper/consignee whose name and address is below, and (¢) any other shippers and/or consignees
.isted f{all of which shippers and consignees are called Shippers)

Carriar:
MSC Mediterranean Shipping Co ; S A
12 14 Chemin Rieu, 1208 Geneva, Switzerland

opas (g |

Signature Sl m m e e om s s ees - e mn—— AMN 2
By Pasquale Formisano
Title Director

Shipper.
Empire Unitad Linas |
4303 Coney Isl Ave, Brooklyn, New York 11223, USA

Signature =  mesmesmmewe ce mseen e e ——— e - - AMN 2
By Michael Hitrinov
Title: President

Affiliates. (if any)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

GLOBAL AUTO INC., G AUTO SALES,
INC., and EFFECT AUTO SALES, INC , Case No. 13 Civ. 2479 (SLT)

Plaintiffs,

~against-
DECLARATION

MICHAEL HITRINOV a/k/a MICHAEL
KHITRINOV, EMPIRE UNITED LINES,
CO , INC , MEDITERRANEAN SHIPPING
COMPANY (USA), INC., and JOHN

| DOES 1 THROUGH 5,

‘ Defendants.

I, Nanik Kirpalani, hereby declare as follows:

1. I am the Cargo Claims Manager for defendant
MEDITERRANEAN SHIPPING COMPANY (USA), INC, (“MSC USA”), the United
States agent for Mediterranean Shipping Company S A. (“MSC”).
Based upon my personal knowledge and my review of the records
maintained by my office, I am thus familiar with the facts and
circumstances of this action.

2. Herewith attached are true copies of the following:

Exhibit A: Service Contract No. 12-535WW between MSC,
as Carrier, and defendant EMPIRE UNITED

LINES CO., INC. (“EMPIRE”), as Shipper,
referenced in plaintiffs’ complaint;

Exhibit B: Face Pages of the MSC Bills Lading for the
cargo referenced in plaintiff’s complaint,
each with its corresponding “Container
Tracker,” showing that the vehicles have
been “Gated Out Full,” i.e. delivered and
no longer in MSC’s custody or control; and
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-

Exhibit C: The Terms and Conditions of the MSC Bills
of Lading

3. MSC’s only involvement in this matter was with respect
to performing the ocean carriage of cargo shipped by EMPIRE in
full accordance with the attached contracts of carriage. Indeed,
to the best of Your Declarant’s information and belief, neither
MSC nor MSC USA ever had any direct dealings at all with the
plaintiffs and have no knowledge concerning whatever commercial
relationship may have existed as between plaintiffs and EMPIRE
and/or EMPIRE’s principals, let alone any purported “schemes to

defraud” plaintiffs or other unseemly conduct, as alleged in the

complaint.

4 In any event, MSC is not in possession of any of the
subject goods or “title documents” to them. Nor is it within MSC’s
power or authority to direct any third-parties who may now be in
possession of the vehicles to release them.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of
perjury under the laws of the United States of America that the
foregoing is true and correct
Executed on May 14 2013

at New York, New York

) TV TIT T T, R Oz, SNV 54 W & By:
CONCETHINA SCAGLIONE
Notaty Public - Stote of New Yok
NO 015C50394123
Quatified in New York Coun

mmission Expires.y/ LICLS
s S e ST
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: US. DISTRICT o EDNY.
EASTERN DISTRICT OF NEW YORK * N0V 19 5
GLOB/;I: AUTO, INC , et al., " BROOCKLYN OFFICE
Plaintiffs, MEMORANDUM AND ORDER
-against- 13-CV-2479 (SLT)(RER)

MICHAEL HITRINOV, a/k/a MICHAEL
KHITRINOV, et al.,

Defendants.
——eX
EMPIRE UNITED LINES CO, INC, et al.,
Plaintiffs,
-against- 14-CV-2566 (SLT)(RER)
SK IMPORTS, INC,, et al.,
Defendants.
X

TOWNES, United States District Judge. |
In a memorandum and order entered September 30, 2015 (the “Prior M&O”), the Court

dismissed without prejudice the plaintiffs’ claims 1n the first above-captioned action. Global

Auto, Inc v Hitrinov, No 13-CV-2479 (SLT)(RER) (“Global Auto™) Global Auto, Inc. v

Hitrinov, No 13-CV-2479 SLT RER, 2015 WL 5793383, at *6 (E.D.N'Y Sept. 30, 2015). The

Court also denied a motion by the defendants in Global Auto—Empire United Linies Co , Inc.,

and its principal, Michael Hitrinov (collectively, “EUL”)—which sought to enjoin the plamntiffs

in Global Auto—Global Auto, Inc , G Auto Sales, Inc , and Effect Auto Sales, Inc (collectively,

“Plantiffs”)—from pursuing cross-claims in a subsequently filed New Jersey action which were

almost identical to the claumns the Plaintiffs had brought against EUL 1n Global Auto /d., at *7-

8 EUL now moves for reconsideration of these decisions pursuant to Rules 59(e) and 60(b) of

the Federal Rules of Civil Procedure and Local Civil Rule 6 3 of the Local Rules of the United
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States District Courts for the Southern and Eastern Districts of New York. For the reasons set
forth below, EUL’s motion for reconsideration 1s denied.
BACKGROUND

The facts relating to this case are set forth in the Prior M&O and other memoranda and
orders which the Court has previously entered in the above-captioned cases. Familiarity with
those memoranda and orders 1s assumed. However, for the convenience of the reader, the Court
will provide a brief summary

The two above-captioned actions principally involve disputes between corporations
engaged 1n selling American automobiles to European consumers and Empire United Lines, Co ,
Inc , a non-vessel operating common carrier which was involved in transporting those
automobiles from New Jersey to Finland After unsuccessfully attempted to intervene in Global
Auto, some of the European consumers commenced a lawsuit in the United States District Court
for the District of New Jersey* Akishev v Kapustin, No. 13-cv-7152-NHL-AMD (“Akishev™)
The original complaint 1n that action named 13 defendants (excluding Does), including
Plaintiffs, their principals, and related entities (collectively, the “Global Defendants”) and EUL
and a related entity (collectively, the “EUL Defendants™) After that complaint was amended,
the Global Defendants filed an amended answer which incorporated cross-claims against the
EUL Defendants which closely resembled the claims contained in Plaintiffs’ First Amended
Complaint in Global Auto

After the attorneys representing the Plaintiffs in Global Auto and the Global Defendants
in Akishev withdrew as counsel, EUL moved to dismiss the Plamtiffs’ claims i Global Auto fo;

failure to prosecute pursuant to Rule 41(b) of the Federal Rules of Civil Procedure. Three weeks

later—after one of Plaintiffs’ principals, Sergey Kapustin, indicated that he might be able to
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retain counsel 1n 4kishev but would not retain counsel in Global Auto— EUL moved to enjoin
the Plaintiffs from pursuing the cross-claims in Akishev, relying on the “first-filed rule.” In the
Prior M&O, the Court granted the first motion, but dismissed the Plaintiffs’ claims in Global
Auto without prejudice at the urging of the plaintiffs in Akishev (the “NJ Plaintiffs”), noting that
“dismissal with prejudice might impede the NJ Plaintiffs’ ability to recover on a judgment
agaimnst Plaintiffs ” Global Auto, 2015 WL 5793383, at *6 The Court denied the second
motion, noting that the “first-filed rule” created only a rebuttable presumption that the district in
which the first of two competing lawsuits was filed would be the appropriate venue The Court
noted that, in light of the dismissal of the Plaintiffs’ claims in Global Auto, it was unclear
whether there were two conflicting lawsuits and that EUL had not established that the balance of
convenience did not favor New Jersey

EUL now moves for reconsideration of the Prior M&O EUL does not contest the
decision to dismiss the Plaintiffs’ claims in Global Auto, but argues that the dismissal should
have been with prejudice. EUL also seeks reconsideration of the denial of the motion for
mjunctive relief, but does not address the 1ssue of whether there are still two competing lawsuits.
Rather, EUL contests only the balance of convenience analysis, arguing that the Court
improperly placed the burden on EUL to prove that New Jersey was not the more convenient
forum and relied on incorrect factual assumptions 1n performing the balance of convenience
analysis. These arguments are described in more detail in the discussion below

DISCUSSION

Legal Standard

Although EUL brings this motion pursuant to Fed. R. Civ P 59(e) and 60(b) and Local

Cuvil Rule 6 3, the standards under these three rules are the same. See Maaloufv Salomon
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Smith Barney, Inc ,No 02 Civ 4770 (SAS), 2004 WL 2782876, at *1 (S.D.NY Dec 3,2004)
(citing cases) (standards for granting a motion under Rule 59(e) or a motion for reconsideration
under Rule 60(b) are the same), First Fin. Ins Co v Allstate Interior Demolition Corp., No 96
Crv 8243 (RLC), 1998 WL 567900, at *3 (S.D.N'Y Sept. 3, 1998) (“Grounds for relief under
Rule 59(e) are equivalent to the grounds for relief on a motion for reconsideration under Local
Civil Rule 6 3 ") Under these rules, “[t]he standard for granting [reconsideration] is strict,
and reconsideration will generally be denied unless the moving party can point to controlling
decisions or data that the court overlooked—matters, in other words, that might reasonably be
expected to alter the conclusion reached by the court.” Shrader v CSX Transp, Inc , 70 F.3d
255,257 (2d Cir 1995)

The rules do “not provide a party with the opportunity to relitigate the merits of a case in
an attempt to win a point already ‘carefully analyzed and justifiably disposed.”” Feldman Law
Grp P C v Liberty Mut. Ins. Co , 819 F Supp 2d 247,266 (SDNY 2011); see also Fleming
v NY Univ, 865 F.2d 478, 484 (2d Cir 1989) (“[A] Rule 60(b)(3) motion cannot  serve as
an attempt to relitigate the ments.”). Accordingly, a motion for reconsideration “1s properly
denied where it seeks only to relitigate issues already decided.” Maldonado v Local 803 1B of
T Health & Welfare Fund, 490 F App’x 405, 406 (2d Cir 2013) (summary order) (citing
Zermanv Jacobs, 751 F 2d 82, 85 (2d Cir 1984)). Moreover, such motions cannot be used to
raise new claims or defenses or present new arguments that could have been raised earlier See
United States v Cirami, 563 F.2d 26, 33 (2d Cir 1977) (“[Clourts should not encourage the
reopening of final judgments or casually permit the relitigation of litigated issues-out of a
friendliness to claims of unfortunate failures to put in one’s best case.”), Westport Ins. Corp v

Goldberger & Dubin, P C ,255 F App'x 593, 595 (2d Cir 2007) (summary order) (“New
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arguments based on hindsight regarding how a movant would have preferred to have argued its
case do not provide grounds for Rule 60(b) relief.”)
Dismissal Without Prejudice

In arguing that the Court erred in dismissing Plamtiffs’ claims in Global Auto without
prejudice, rather than with prejudice, EUL raises both 1ssues of law and fact. With respect to the
law, EUL provides the Court with a statistical analysis of reported cases in which claims were
dismissed pursuant to Rule 41(b), noting that only 2 4% of those cases 1n this Circuit, and only
4 15% of such cases nationally, were dismissed without prejudice Assuming EUL’s analysis 1s
correct, it serves only to establish that district courts have the discretion to dismiss without
prejudice, even 1f that discretion is not frequently exercised.

EUL distinguishes the three cases cited by the Court—Gabayzadeh, Berrios, and
Cheung—on the ground that the plaintiffs in those cases were incompetent persons, children, or
improperly represented parties without standing, not “confirmed members of a massive RICO

conspiracy who have repeatedly attempted to defraud the Federal courts.” Defendants’ Memo at

5 EUL then cites to three other cases—Uhited States ex rel. Pilon v Martin Marietta Corp , 60
F 3d 995 (2d Cir 1995), Tradeways Inc. v Chrysler Corp , 342 F.2d 350 (2d Cir 1965), and
Allied Air Freight, Inc v Pan Am. World Airways, Inc., 393 F.2d 441, 443 (2d Cir 1968)—in
support of the assertion that “in the absence of mitigating factors such as incompetent or minor
plaintiffs, the Second Circuit has not shied away from affirming with prejudice dismissals or
even reversing lower courts for failing to dismiss with prejudice.” Defendants’ Memo at 7

The Court agrees that the cases cited 1n the Prior M&O were not on point. Rather, they
were cited 1n support of the general proposition that dismissal without prejudice can be

appropriate 1n cases “where dismissal with préjudice ‘could potentially prejudice a properly
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represented party with standing in a subsequent litigation.”” Global Auto, 2015 WL 5793383, at
*6 (citing Gabayzadeh, 2009 WL 2983013, at *4) The three cited cases were similar to this
one 1n two respects  they involved the dismissal of claims brought by pro se litigants under Rule
41(b) and involved 1nstances in which dismissal with prejudice would have prejudiced third
parties who could not represent themselves in the action.

The cases cited by EUL, however, are also not on point. Indeed, only Allied Air Freight
1s at all relevant to this action. In Allied Air Freight, a plamtiff seeking review of an

interlocutory order allowed 1ts action to be dismissed for lack of prosecution, knowing that such

dismussals, under practices then followed by the United States District Court for the Southern
Dastrict of New York (the “SDNY™), were typically without prejudice. The plaintiff then
appealed the interlocutory order The defendant argued that considering the merits of that
appeal “would encourage all would-be appellants from mnterlocutory orders to do nothing,
procure a dismussal,” then appeal to the Second Circuit for review of the interlocutory order
Allied Air Freight, 393 F.2d at 444

The Second Circuit held that it had jurisdiction to hear the appeal and proceeded to reach
the ments. However, the Court criticized the SDNY’s practice of routinely dismissing without
prejudice. In a footnote, the Second Circuit opined “It may be a better practice for the district
court routinely to order that dismissals for failure to prosecute be with prejudice, unless plaint:1ff
makes a showing to the calendar judge that the dismissal should be without prejudice ” Id., at
444,n.2 This dictum did not enunciate a procedural rule which is controlling 1n this case, and
EUL does not cite to any other authority for such a proposition.

The other two cases cited by EUL are entirely irrelevant to this action. In the first

case—United States ex rel. Pilon—a district court concluded that it lacked subject-matter
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jurisdiction over the plaintiffs’ qui tam claims because of the plamtiffs’ counsel’s failure to
comply with filing and service requirements for bringing such claims. The district court
nonetheless dismissed the qui tam claims without prejudice, then failed to address a motion for
reconsideration in which defendant argued that dismissal with prejudice was “the only remedy
that properly preserves the congressional objectives embodied 1n the qui ram statutory scheme.”
United States ex rel. Pilon, 60 F.3d at 998 On appeal, the Second Circuit ruled that it was an
abuse of discretion not to dismiss the qui fam claims with prejudice because “the Pilons’ failure
to comply with the filing and service provisions  irreversibly frustrate[d] the congressional
goals underlying those provisions.” Id, at 1000 (internal citations and quotation omitted,
brackets 1n original) This holding is irrelevant to this case, which does not involve a qui tam
action.

In the second case—7Tradeways Inc —the Second Circuit ruled that it was an abuse of
discretion not to dismiss for failure to prosecute an action in which the plaintiff’s repeated
delays of the litigation prejudiced the defendant. That action had been commenced 1n 1958, and
had been dismissed twice for lack of prosecution during 1960 and 1961 On both occasions, it
was restored to the calendar on consent of the defendant. In May 1963, on the eve of trial, the
plaintiff sought to stay the trial in order to depose a witness who, although known to the plaintiff
for a considerable period of time, was not histed in the pre-trial order The stay was nevertheless
granted and a deposition was taken in mid-June 1963 Although plaintiff was denied permission
to extend discovery in early October 1963, plaintiff moved in November 1963 for an order
allowing it to continue the deposition. A district judge not only denied that motion, but

encouraged the defendant to move to dismuss for failure to prosecute
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Although the defendant made that motion, another judge denied 1t and scheduled a trial
After that tnial, in which a jury awarded the plaint:iff $108,000, the defendant appealed the
demnial of 1ts motion to dismiss. The Second Circuit ruled that 1t was an abuse of discretion not
to grant the motion to dismiss since “[t]he delays appear[ed] to be almost entirely the fault of
[the plaintiff]” and “eventually worked to the prejudice of [the defendant],” who lost a valuable
witness 1n an airplane accident 1n May 1962, three and a half years after the start of the
litigation. Tradeways, 342 F.2d at 352

In this case, unlike in Tradeways, there 1s no evidence that EUL would be disadvantaged
by dismissal without prejudice To the contrary, EUL would be unfairly advantaged by
dismissal with prejudice . Aécording to a déclaration éxecuted by defendant Hitrinov on May
23, 2013 (the “Hitrinov Declaration™), which was filed as Document 14 in Global Auto, EUL.
not only provided shipping and storage services to Plantiffs, but also helped to finance
Plaintiffs” scheme. EUL would take a “60% interest” 1n particular vehicles (so-called
“Investment Vehicles™), and would be paid interest at a rate of 1 5% per month on those
mvestments. Hitrinov Declaration, § 16 The investment was “secured by a 60% interest in the
Investment Vehicles ” Id, 18 Kapustin agreed that “that EUL would be entitled to a nght of

possession 1n any Investment Vehicle until such time as it was released to a third-party buyer’

and, to that end, delivered the documents of title for each such vehicle to EUL. Hitrinov

S S

Declaration, § 5 {However, thé Hitrinoy Declaration does not state if there was any agreement
regarding whether or when EUL could sell the véhicles.

By December 2011, EUL had invested over $450,000 in this manner However, by late
December 2012, Hitrinov began to question Kapustin’s integrity “Concerned about

Kapustin’s/[P]laint:1ffs’ ability and even willingness to abide by [the] agreement,” Hitrinov
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demanded repayment of the principal and interest within 30 days. Id., §931-32 When

5n
i

Trisdriclear'ps

filed in early May 2013, the Plaintiffs alleged that EUL was in possession of approximately 58

vehicles belonging to the Plaintiffs, which were specifically identified in Exhibits C-1 and C-3

fzand other amounts that the Plaintiffs allegedly owed EUL. Id, § 41

At a hearing on June 4, 2013, the Court orally denied the Plaintiffs’ motion for injunctive

relief on the ground that they had not met the exacting standard for obtaining a mandatory
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EUL’s motion for reconsideration also identifies several facts which this Court may have
overlooked. In the Prior M&O, the Court noted that the NJ Plaintiffs had filed several motions
for sanctions against the Global Defendants, including a motion which sought the entry of a
default judgment against them. Although the Prior M&O stated that the motion was still
pending, Global Auto, 2015 WL 5793383, at *3, that motion was actually decided on September
21, 2015—eight days before the Prior M&O was issued. Judge Hillman, who presides over the
Akishev case, granted the motion for a default judgment and awarded the NJ Plaintiffs
$2,228,069.29 In the wake of Judge Hillman’s decision, the NJ Plaintiffs and the Global
Defendants entered into an “Assignment of Claims,” which purports to assign to the NJ
Plaintiffs the Global Defendants’ interests in their claims and cross-claims against the EUL and
the EUL Defendants. Defendants’ Memo, Ex. 3

The facts do not alter the Court’s conclusion that the Plaintiffs’ claims in Global Auto
should be dismissed without prejudice. In the Prior M&O, the Court explained its rationale as
follows.

To the extent that Plaintiff’s claims against the EUL Defendants

are meritorious, Plaintiffs’ creditors may wish to pursue those

claims 1n the event they obtain judgment against Plaintiffs. For

that reason, counsel for some of the NJ Plaintiffs have urged the

Court to dismiss Plaintiffs’ claims against the EUL Defendants

without prejudice. Since dismissal with prejudice might impede

the NJ Plaintiffs’ ability to recover on a judgment against

Plaintiffs, the Court will dismiss Plaintiffs' claims in this action

without prejudice.
Global Auto, 2015 WL 5793383, at *6 The facts that the NJ Plaintiffs have now recovered a
substantial judgment against the Global Defendants and have entered into an agreement which

purports to assign the Plaintiffs’ claims against the EUL Defendants to the NJ Plaintiffs only

lends support to the Court’s rationale.

10

w



Case 1 14-cv-02566-SLT-RER Document 25 Filed 11/19/15 Page 11 of 14 PagelD # 333

L4

Defendants argue that the Plaintiffs’ claims in Global Auto are non-assignable as a
matter of public policy under New Jersey law, that the assignment violates a preliminary
injunction entered by Judge Hillman which prevented the Global Defendants from alienating
therr assets, and is unnecessary because the NJ Plaintiffs have “numerous other methods of
enforcing their judgment” against the Global Defendants Defendants’ Memo at 9 None of
these arguments are persuasive First, even assuming that New Jersey law prohibits the
assignment of claims, the NJ Plaintiffs, as judgment creditors of the Global Defendants, could
attempt to levy upon any recovery that the Global Defendants obtaln(as a result of their litigation

against the EUL Defendants. Second, Judge Hillman’s injunction was entered at the request of

the NJ Plaintiffs, who sought to prevent the Global Defendants from dissipating their assets.

That injunction was not intended to prevent the NJ Plaintiffs from recovering upon their
judgment against the Global Defendants, but rather to ensure that the Global Defendants still
had assets which the NJ Plaintiffs could recover

Third, while the NJ Plaintiffs unquestionably have “other methods of enforcing their
judgment” against the Global Defendants, Defendants’ Memo at 9, there is nothing to suggest
that the funds recovered using those methods will satisfy the $2,228,069.28 award. First, that
award does not reflect actual damages, but includes substantial punitive damages awarded under
the treble damages provisions of the RICO statute and federal odometer laws. There is nothing
‘ to suggest that the Global Defendants’ scheme netted over $2.2 million. Even if 1t did, the
Global Defendants have a history of secreting their assets. Indeed, on June 18, 2015, Judge
Hillman enjoined the Global Defendants from withdrawing money from any bank accounts
based on the NJ Plaintiffs’ representation that the Global Defendants were diverting funds to a

Finnish bank in order to avoid complying with a Consent Order requiring the Global Defendants

11
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to deposit funds 1nto the court’s registry Judge Hillman later accused Mr Kapustin of perjuring
himself and perpetrating a fraud on the court, stating that he had “never seen someone so willing
to lie and cheat and steal” as Kapustin. Transcript of Aug. 31, 2015, Proof Hearing, p 91 In
light of this history, the assertion that the NJ Plaintiffs will be able to execute on enough assets
to satisfy the multi-million dollar judgment without pursuing the assigned claims 1s highly
speculative.,
The First-Filed Rule

EUL also moves for reconsideration of the denial of its motion to enjoin the Plaintiffs
from pursuing their cross-claims against the EUL Defendants in Akishev EUL does not address
the question of whether the first-filed rule, on which their argument relies, even applies in light
of the fact that Plaintiffs’ claims against EUL in Global Auto have been dismissed without
prejudice. Rather, EUL’s motion focuses entirely on the balance of convenience analysis, noting
that the Court incorrectly placed the burden of proof on EUL and that the analysis was factually
inaccurate

Even assuming that EUL’s arguments are correct, engaging in the balance of
convenience analysis now would be to answer a purely hypothetical question. The “first-filed
rule” applies “[w]hen two actions involving the same parties and issues are pending concurrently

” Reliance Ins Co v Six Star, Inc., 155 F Supp 2d 49, 54 (SD.NY 2001). The rule

“seeks to advance judicial economy, protect a plaintiff’s choice of forum and avoid duplicative
litigation,” as well as “the considerable expense and potential for inconsistent judgments that
duplicate litigation entails.” /d. (internal citations omitted)

The very timing of EUL’s motion for injunctive relief makes it clear that EUL is not

secking to vindicate these purposes. The Global Defendants’ cross-claims against the EUL

12
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i)efendants n Akishev were filed on October 7, 2014 Yet, EUL did not move for injunctive
relief pursuant to the first-filed rule until July 31, 2015—almost 10 months later By that time,
EUL had moved to dismiss Plaintiffs claims in Global Auto for failure to prosecute and had
learned that Kapustin had located “an attorney ~ who showed interest” 1n representing the
Global Defendants in Akishev, but had “funds to hire representation for [the] New Jersey case
only ” Letter to Hon. Sandra L. Townes from Sergey Kapustin, dated July 16, 2015, p 1

It 1s readily apparent from the timing of EUL’s motion for injunctive relief that EUL is
attempting to use the first-filed rule to prevent adjudication of the ments of the Plaintiffs’ claims
or cross-claims against EUL and the EUL Defendants. The Second Circuit has repeatedly
expressed a “clear preference  for cases to be adjudicated on the ments.” See, e.g., Pecarsky v
Galaxiworld.com Ltd., 249 F 3d 167, 174 (2d Cir 2001) (citing Cody v Mello, 59 F.3d 13, 15
(2d Cir 1995)) Since the Plaintiffs’ claims in Global Auto have been dismissed and since
Kapustin lacks funds to attempt to resurrect those claims, it is clear that adjudication on the
merits will not occur if Plaintiffs are enjoined from pursuing their cross-claims in Akishev It is
also clear that the question of whether this forum would be more convenient than the District of
New Jersey is now an entirely hypothetical inquiry, in which this Court need not engage. See
E.I Dupont de Nemours & Co v Invista BV ,473 F 3d 44, 46 (2d Cir 2006) (“The federal
Judicial power extends only to actual cases and controversies, federal courts are without
junisdiction to decide abstract or hypothetical questions )

To the extent that EUL is arguing that Plamntiffs and Kapustin engaged in “forum
shopping” by purposely refusing to retain counsel in this action, the Court notes that Plaintiffs
and Kapustin have no reason to prefer the New Jersey forum. The New Jersey litigation has not

gone at all well for the Global Defendants 1n general, or for Kapustin in particular On October

13
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29, 2014, after several contempt hearings, Judge Hillman, made a preliminary finding that the
Global Defendants commutted at least two predicate acts of mail and wire fraud 1n the
furtherance of a RICO enterprise through a pattern of racketeering activity conducted operating
their websites (NJ Docket No 110) In addition, as noted above, Judge Hillman has not only
accused Mr Kapustin of perjuring lumself and perpetrating a fraud on the court, but has also
stated that he has “never seen someone so willing to lie and cheat and steal” as Kapustin.
Transcript of Aug. 31, 2015, Proof Hearing, p 91 There 1s no reason to believe that Plaintiffs
and Kapustin would prefer to. continue litigating before Judge Hillman.
CONCLUSION
For the reasons set forth above, EUL’s motion for reconsideration is denied.

SO ORDERED.

/s/ Sandra L. Townes

- - v v - v gg- P o —

/ SANDRA L. TOWNES
United States District Judge

Dated November [ 3, 2015
Brooklyn, New York




